Page 
Page 


Bahamas Law Reports/					 2010 				/						 Volume 3 					/						 Security & General Insurance Company Ltd. v. Bahamas Insurance Brokers & Agents Ltd. and others 					

			
				
					

						 					
				
				
Security & General Insurance Company Ltd. v. Bahamas Insurance Brokers & Agents Ltd. and others
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JUDGMENT
1  Barnett, CJ: This is an application for Summary Judgment made by the Plaintiff, Security & General Insurance Company against the First Defendant, Bahamas Insurance Brokers & Agents Limited.
2  In this action, the Plaintiff brings a claim for damages for breach of an Agency Agreement. The Plaintiff claims that the First Defendant is in breach of its obligation to pay to it monies received from customers in respect of premiums paid to the First Defendant by various policy owners who were clients of the First Defendant.
3  The amount claimed is the sum of $378,929.50. This amount is based upon the sum of $261,075.96 being the balance owed on a debt of $396,075.96 which the Plaintiff says the First Defendant agreed to pay, as evidenced by a draft promissory note and a letter dated the 13th November, 2008 from the Managing Director of the First Defendant to the Plaintiff. The balance of $127,834.42 is monies received by the First Defendant in respect of premiums paid since the 5th December, 2007.
4  The First Defendant admits that it owes some monies to the Plaintiff. This is confirmed in paragraph 24 of the affidavit of Ms. Elva Rolle, filed on the 7th of August, 2009 where she says:

On or about January 2009 the 1st Defendant determined by diligent inquiries and audits that the sum of $356,000.00 was due to the Plaintiff spanning from July 2007 through March 2008.

5  The First Defendant resists the application for Summary Judgment on the basis that although it admits a sum due and owing as evidenced in the unexecuted promissory note, in the absence of particulars, it is unable to determine whether any part of that debt accrued more than six years immediately preceding the filing of the Writ, and thus barred by the provisions of the Limitation Act.
6  With respect, I do not believe that there is a bonafide dispute as to the debt of $261,075.96. I accept the Plaintiff's evidence that they agreed the amount of the debt at $396,075.96 as at 5th December, 2007. The Plaintiff acknowledges that the First Defendant made 4 payments of $10,000.00 between 7th December, 2007 and 31st March, 2008 which reduced the amount owed to $356,075.96. The First Defendant admits that the debt was $356,000.00 as at March, 2008 for the period "July, 2007 to March, 2008". Moreover, the letter of the 13th November, 2008 from the Managing Director of the First Defendant, does not suggest that the amount owed as represented by the unsigned promissory note was in dispute. It only asked for a reduction in the monthly payment. The letter was in the following terms:
Due to the down turn in the economy, we the directors of Bahamas Insurance Brokers & Agents Limited have decided to decrease the promissory note amount from ten thousand dollars ($10,000.00) to five thousand dollars ($5,000.00)
We sincerely hope that this situation will not continue for any length of time. Hence, once the economy improves we will resume payment on the figure agreed upon.
Thanking you in advance for your co-operation. (my emphasis)

If the amount was in dispute I have no doubt that the letter would have referred to that dispute. Instead, the letter refers to "the figure agreed upon". There is no bona fide dispute as to this debt.
7  As to the limitation issue, none is pleaded in the Defence and moreover, the affidavit from Elva Rolle refers to the debt as having been accumulated during the period July, 2007 and March, 2008, well within any limitation period. Having seen the payment schedule exhibited to Paulette Petersen-Turner's affidavit of 21st September, 2010, which was not disputed in any reply affidavit, I am satisfied that there is no defence to the claim for $261,075.96
8  With respect to the claim for $127,834.42 accrued after the 5th December, 2007, the First Defendant asserts that unless and until discovery has taken place and particulars are provided, it is unable to verify the claims for breach, the amounts allegedly owed, and has requested information from the Plaintiff which the Plaintiff has thus far not provided. Moreover, it asserts that it is unable to accept that sum as the Plaintiff has received monies directly from the First Defendant's customers which may reduce any amount actually owed to the Plaintiff.
9  In my judgment, there is a real dispute as to the amount owed after the 7th December, 2007. Consequently, this is not a proper case in which I can order judgment for the sum of money alleged in the Statement of Claim alleged as due at 17th July, 2009, namely $378,929.50; the amount is subject to dispute.
10  The Summons for an Order 14 Judgment seeks an interlocutory judgment for damages to be assessed. The Summons reads:
...for interlocutory judgment in this action, pursuant to the Rules of the Supreme Court Order 14 rule 1, against the First Defendant for the following claims included in the Amended Statement of Claim:

1. 	Namely a claim for damages for breaches of the Agency Agreement dated the 19th August 1996 between the Plaintiff and the First Defendant, mentioned in paragraphs 18 and 24 of the claim and paragraph 1 of the prayer of the Amended Statement of Claim or alternatively breaches of the trust relationship created by said Agency Agreement, mentioned in paragraphs 12,22,24 and paragraph 1 of the prayer in the Amended Statement of Claim, to be assessed, and for interest mentioned in paragraph 1 of the prayer of the Amended Statement of Claim to be assessed;
2. 	Namely a claim for an account in the terms claimed in paragraphs 24 of the claim and paragraph 3 of the prayer in the Amended Statement of Claim and for an order for payment of the amount found to be due from the First Defendant to the Plaintiff on the taking of such account and interest as therein claimed to be assessed...

11  The Statement of Claim does not break down the damages claim as pre December, 2007 and post December, 2007 debt. It is a claim for damages for breach of contract or damages for breach of trust. In both, they claim damages which they quantify as $378,929.50. Although I am satisfied as to damages in the sum of $261,095.56, I cannot give judgment for that sum, the Plaintiff claims more than that. I cannot give summary judgment for $261,095.56 and then tell the Plaintiff to go to trial for the balance of the sum claimed as damages. If there is a trial then there should be a trial for the entire sum claimed as damages for breach of contract or breach of trust. I am aware that I can give judgment for part of the claim; but that is not what is sought by the summons and a judgment for $261,095.56 would not be part of the claim.
12  In the circumstances, in my judgment, this is not a proper case for an order for Summary Judgment under Order 14. Summary Judgment is not appropriate where there is a bona fide dispute as to the exact amount due. The power to award summary judgment is one which should be exercised with great care. This dispute is really about quantum and the First Defendant is entitled to obtain discovery and better particulars to defend the amount of its liability.
13  In my judgment, the proper course is to put the parties on a fast track for discovery, to complete discovery, including provisions of particulars and to set an early trial date. I will therefore hear the parties on fixing that fast track towards obtaining an early trial date.					
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