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SCOTIABANK (BAHAMAS) LIMITED 

Appellant 
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MACUSHLA PINDER 
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BEFORE:  The Honourable Sir Michael Barnett Kt., President 

The Honourable Mr. Justice Isaacs, JA 

The Honourable Madam Justice Crane-Scott, JA 

APPEARANCES:  Mr. Raynard Rigby Counsel for the Appellant      

Mr. Darren Bain, Counsel for the Respondent  

DATES: 21 October 2021; 15 December 2021    

****************************************************************** 

Civil Appeal – Breach of Contract - Quincecare Duty - Burden of Proof - Pleadings 

 

The respondent had a saving account with the appellant /bank and was given an ATM card at the 

time she opened the account. The respondent alleged that unauthorized transactions occurred on 

her account between 30 September, 2015 and 8 November, 2016, and claimed that she suffered a 

loss of $27,500.00. She sued the bank for various breaches to recover the loss. The learned judge 

found the appellant liable to repay the respondent the sum of monies withdrawn from her account 

during the period and ordered the bank to pay the respondent damages. The appellant now appeals 

the decision on numerous grounds inter alia that the Learned Judge fell into error “of law and fact 

by failing to appreciate that on a true interpretation of the Personal Financial Services Agreement 

that the Respondent had other options to update her account and by her failure to take advantage 

of those options she failed in her duty to the Appellant” as well as  that the “Learned Judge fell 

into fundamental error and misapplied the law when he held that the Appellant did not lead any 

evidence to support its defence of negligence of the Respondent in meeting and honouring the 

terms of the Personal Financial Services Agreement.” The appellant ask that the judgment be set 

aside in its entirety. The court heard the parties and reserved its decision. 
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Held: appeal allowed and the judgment is set aside. The parties are invited to make written 

submissions regarding cost. The respondent is to submit its submissions by the 31 December 

2021 and the appellant is given 1 week to submit submissions thereafter.     

The Respondent did not discharge the burden of proof to satisfy the Court that the allegations in 

the Writ of Summons/Statement of Claim were proven. It is fundamental to our system of litigation 

that the burden is on a plaintiff to prove its pleaded case. The standard of proof is on a balance of 

probabilities. 

The statement of claim does not identify what contractual term (expressed or implied) of either the 

two pleaded agreement which the bank is alleged to have breached. The material terms of an 

agreement which are relied on in a matter should be set out in a statement of claim. 

The plaintiff led no evidence that the withdrawals were made by a card other than her own and the 

judge did not expressly make that finding. Moreover, the respondent did not bring to the attention 

of the bank that any withdrawals were improperly made until well after the withdrawals had taken 

place. The respondent has not pleaded, nor has she identified what term of either of the two 

contracts that the bank has breached. She has not adduced any evidence to show that the 

withdrawals were made otherwise than through the card(s) which the bank issued to using her PIN 

number. She has not led any evidence that the bank issued a second card. The claim for breach of 

contract on the evidence was not proven. 

Assuming that the withdrawals were improperly made, the issue is whether the respondent has 

made a case that the loss was caused by some breach of a term expressed or implied in her 

agreements with the bank or as a result of some duty in tort owed by the bank to her. 

In the absence of any evidence that there was skimming or another card being issued by the bank, 

there is in my judgment simply no basis in law in holding the bank liable for the loss. 

In her agreement with the bank, the respondent accepted a responsibility to regularly monitor her 

account and to immediately report any improper transaction on her account. She had the ability to 

do so but did not do so. It was that failure which caused the loss. There was simply no evidential 

basis for the judge to find liability on the part of the bank on the respondent’s pleaded case. 

 

Al Medinnii v Mars (UK) Ltd [2005] EWCA Civ 1041 mentioned 

Bahamasair Holdings Ltd. V. Messier Dowty Inc [2018] UKPC 25 considered 

Bank St. Petersburgh PJSC v Arkhangelsky [2020] EWCA Civ 408 applied 

Barclays Bank plc v Quincecare Ltd [1992] 4 All ER 363 considered 

Central Bank of Ecuador and others v Conticorp SA and others [2015] UKPC 11 considered 

JP Morgan Chase Bank, N.A. v The Federal Republic of Nigeria [2019] EWCA Civ 1641 

considered 

Reid v Reid [2008] CCJ 8 (AJ) applied 

Rowe v Health and Care Professions Council [2019] EWHC 695 mentioned 

Sekers Fabrics Limited v Clydesdale Bank plc [2021] CSOH 89 considered 
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______________________________________________________________________________ 

J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett Kt., P: 

1. This is an appeal by Scotiabank (Bahamas) Limited (“the bank” or “the appellant”) against a 

judgment by Thompson J in the Supreme Court whereby he found the bank liable to repay to 

a customer of the bank, Macushla Pinder (“Pinder’ or “the respondent”), the sum of 

$27,500.00 being monies withdrawn from her account during the period September, 2015 to 

November, 2016. The judge also ordered the bank to pay the respondent damages. 

2. The bank on this appeal asserts that the judge got it wrong and that the judgment should be 

set aside in its entirety. 

The facts 

3. The facts in this case are for the most part not in dispute. The respondent was a customer of 

the bank with a savings account. At the time of opening the account she was given an ATM 

or ABM card. This card when used with her personal identification number enabled her to 

withdraw monies from her savings account from any ATM or ABM. She was the only person 

who knew her PIN number. Of course as a corollary any person who had possession of the 

card and knew her PIN number could also use the card to withdraw monies from the ATM or 

ABM. At the time she opened the account she signed a Personal Financial Services 

Agreement. 

4. Although no direct evidence was led on this fact, it is common knowledge that an ATM card 

not only permits withdrawals from an account through a banking machine, but also enables a 

customer to obtain information about the balance on the account at any time. 

5. I set out the respondent’s witness statement which describes the facts that gave rise to her 

claim. She said: 

“3. That sometime on/about the year 2009, I opened a savings 

account (the ‘Account’) at the Defendant's bank, situated at the 

Defendant's East Street and Soldier Road branch. 

4. The Defendant assigned the Account the number, 19010. 

5. From the date of opening the account to the date I closed it, 

on/about August 2017, the account was always exclusively in my 

name. I was the sole signatory to the account. 

6. At the time of opening the account, the Defendant issued to 

me the following: 
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i. A passbook. Whenever it was I attended the bank, I 

updated the Account using this book to note the 

Account's balance and listing of all transactions on the 

Account; 

ii. An ATM/ABM card. As I was the sole signatory and 

account holder for the Account, there was one (1) 

ATM/AMB card issued for the account. I never gave the 

Personal Identification Number (‘PIN’) to anyone. I 

never gave the ATM/AMB card to anyone; and 

iii. A Personal Financial Services Agreement (See Tab 11 

of the Defendant's 

7. At the time of opening the Account, I was advised that I could 

only withdraw a maximum of One Thousand Dollars ($1,000.00) 

per day. 

8. That since the date of opening the account, I only withdrew 

funds from the account in person via a teller at a branch of the 

Defendant's bank. 

9. I have on occasion, by use of the ATM/ABM card made Point 

of Sale purchases. 

SUSPICIOUS TRANSACTIONS  

10. That sometime on/about the 23 February 2016, I went into 

the Defendant's Palmdale location to report the card lost and to 

make an over the counter withdrawal. At this time, I asked the 

teller for the balance on the Account. 

11. The amount stated to me by the teller, seemed odd. The 

balance was lower than I expected it to be. I kept a journal log 

withdrawals. 

12. I then asked the teller for a statement/account balance. I was 

given a printed statement (I will herein after refer to this 

statement as the ‘2015 Statement’). A redacted’ copy of the 2015 

Statement provided to me by the Defendant is at Tab 10 of the 

Plaintiffs Bundle of Documents. 

13. Since the opening of the account, the Defendant never issued 

to me printed statements of the Account transactions (unless 

requested).  Sometime in 2015, the Defendant ceased to update 

my passbook. 
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14. As I reviewed the 2015 Statement, I noticed that there were 

several One Thousand Dollar ($1,000.00) withdrawals listed as: 

"AUTO TELLER DEBIT SBW IBW 

RUBIS WULFF ROAD NASSAU, BS" 

(I will herein after refer to these as the Rubis Withdrawals') 

15. The 2015 Statement also revealed that: 

i. between the period of 29th September 2015 and 19th 

February 2016, there were eighteen (18) debits on the 

Account, which totaled Seventeen Thousand Five 

Hundred Dollars ($17,500.00); 

ii. the Debits were  for  various Rubis  locations  using the 

card numbered 4303817110698209. 

iii. On the 4th January 2016 and the 21st December 2015 

there were two debits of One Thousand Dollars 

($1,000.00) each on the same day; and 

iv. A Passbook Net Credit of $14,849.90.  There was no 

itemization as to what this net credit was for.  There was 

also a Passbook Net Debit of $91,979.04.  

Again, there was not itemization of these entries on the 

2015 Statement advising as to what these sums represent 

and for what period. 

16. I was perplexed by the 2015 Statement, given the fact that I 

never used an ATM machine to withdraw monies off of the 

account. I was even the more perplexed by the 2015 Statement 

wherein it recorded that: 

i. During the dates of 23rd, 28th, 29th and 30th December 

2015, there were several withdrawals conducted in the 

Bahamas.  During these dates in particular, my family 

and I travelled to New York. I used my card in New York 

during this time of travel. I had my card, the only 

authorized card, in my possession;  

ii. Additionally on the 21st December 2015 and the 4th 

January 2016, there were two debits of One Thousand 

Dollars ($1,000.00) on each day. This ought not to have 

occurred as the Account had a daily ATM withdrawal 

limit of One Thousand Dollars ($1,000.00). 



6 
 

17. I asked the teller to explain the reason for the withdrawals 

to me. She could not. She then told me that it would be best for 

me to go to my home branch for an explanation. 

18. I left the Defendant's Palmdale branch and drove directly to 

the East Street & Soldier Road Branch. 

19. When I arrived at the East Street & Soldier Road Branch, I 

spoke with branch manager Mr. Alonzo Pratt. I told Mr. Pratt 

that the Rubis Withdrawals did not belong to me. 

20. Mr. Pratt in turn asked if I was certain I hadn't given my 

card to someone or disclosed my card's PIN number to anyone. 

I told him I had not. 

21. At this time, the ATM/ABM card that I had in my possession 

was destroyed. I was issued a new card and received a new PIN. 

22. Like the previous card, I did not disclose the PIN to anyone, 

nor did I give permission or allow anyone to make withdrawals 

from the Account. 

23. Sometime on/about April/May 2016, I met with the 

Defendant's chief investigator, Edward Smith. He showed me 

various photos of persons at the Defendant's various ATM 

machines. I was unable to identify any of these persons as they 

were unknown to me. 

24. Sometime on/about the 8th November 2016, while attempting 

an over the counter withdrawal at the Defendant's Wulff Road 

and Jerome Avenue branch, I asked the teller for the Account 

balance. 

25. As it was in February 2016, the Account's balance appeared 

to be lower than I had expected. 

26. I asked the teller for a Statement. I was given a statement (I 

will herein after refer to this statement as the '2016 Statement'). 

27. When I reviewed the 2016 Statement, I observed that there 

were further Rubis withdrawals, each of the value of One 

Thousand Dollars ($1,000.00). 

28. These withdrawals were done after my first report to the 

Defendant in February of 2016. 

29. I immediately said to the teller that the debits at the various 

Rubis locations were not my own. I was issued another new card 

with another new PIN number. 
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30. As before, I was then instructed to report the debits to my 

home branch. 

31. I left the Wulff Road and Jerome Avenue Branch and went 

directly to the East Street and Soldier Road Brach. 

32. I told Mr. Alonzo Pratt that all of the recent Rubis 

withdrawals were still not my own. Mr. Pratt at this point, asked 

me to re-submit my notification to him in writing and submit a 

request for police investigation. 

33. By letter dated the 14th November 2016 (see Tab 14 of the 

Defendant's Bundle of Documents), I gave authorization for the 

police to conduct an investigation, and I outlined the period of 

unauthorized debits. In this letter, I also demanded an 

immediate credit to the Account of all unauthorized debits. 

34. Sometime in October/November 2016, I met with then 

Assistant Superintendent Barrett of the Royal Bahamas Police 

Force. Former Assistant Commissioner of Police, Ashton 

Greenslade had turned the case over to him. 

35. Assistant Superintendent Barrett at his office said that there 

is a possibility that my card had been skimmed; that a group of 

men had recently been taken into custody for a similar crime 

and that hopefully one of the suspects would be responsible for 

my matter. 

36. That was the extent of my involvement with the police on this 

matter. 

37. The matter was brought to the attention of Scotiabank's 

upper management as a call was placed to its Managing 

Director, Dwight Burrows. A message was left. There was no 

return call. The Defendant has not refunded me any of my 

monies. I have lost the use of my monies, the ability to earn 

interest and/or to make other investments. 

38. The 2015 and 2016 Statements, produced by the Defendant, 

do show that for the period of September 2015 to November 

2016, the Plaintiff has suffered loss. 

39. The contents of this Statement are correct and true.” 

6. The bank refused her claim for refund of the monies which the respondent claimed were 

improperly taken from her account. 
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7. The respondent brought an action against the bank. Her statement of claim was in the 

following terms: 

“STATEMENT OF CLAIM 

1. The Plaintiff is a citizen of the Commonwealth of the Bahamas 

and at all material times a Customer of the Defendant. 

2. The Defendant is a commercial bank carrying on business in 

The Bahamas which has at all material times as part of its 

business inter alia carried on the receiving of deposits and 

lending of money in the Bahamas. 

3. On/about the year 2009, the Plaintiff in her name only, opened 

a savings account (the ‘Account’) at the Defendant’s branch 

situated at East Street and Soldier Road (‘the Bank’). The 

Plaintiff was the sole signatory on the Account. 

4. The Plaintiff authorized and was issued one ATM Card (‘the 

Card’) for the Account in her name only. 

5. The contractual relationship between the Plaintiff and the 

Defendant for the Account and use of the Card were governed 

by the Personal Financial Services Agreement (The ‘PFSA’) the 

Scotiacard Cardholder Agreement (‘the Agreement’) and any 

revisions made to these documents. 

6. Since the opening of the account, the Defendant did not issue 

to the Plaintiff printed statements of her account activities and 

ceased on/about 2015 to update her passbook. By these actions 

of the Defendant, the Defendant assumed and had the duty to 

regularly monitor the Account and/or to promptly advise the 

Plaintiff of any unauthorized transactions and/or transactions 

inconsistent with the Account’s history. 

7. On/about the 23rd February 2016, the Plaintiff attended the 

Defendant’s Palmdale location to make an over the counter 

withdrawal. At this time, the Plaintiff inquired of the teller of 

the Account’s balance. The attending teller, stated the balance. 

The Plaintiff requested and received a statement (the ‘2015 

Statement’). 

8. Upon her review of the 2015 Statement she observed the 

following:- 

i. between the period of 30th September 2015 and 19th 

February 2016, there were numerous unauthorized 

debits on the Account Each of the value of $1,000.00; 
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ii. there were occasions where there were two debits of 

$1,000.00 each on the same day; 

iii. the unauthorized debits were done via various ATM 

machines in New Providence; 

iv. of particular note, debits were done or the 23rd, 28th, 

29th and 30th December 2015. 

9. During the dates of 23rd, 28th, 29th and 30th December, 2015, 

the Plaintiff travelled to the United States of America. 

10. While in the United States, the Plaintiff had the Card in her 

possession and used it to make minimal purchases. 

11. While at the Defendant’s Palmdale Branch on the 23rd 

February 2016, the Plaintiff notified the teller of the 

unauthorized debts. 

12. The Plaintiff on the same date, went into the Bank and 

notified the Bank’s Manager, Mr. Alonzo Pratt of the 

unauthorized debits. 

13. The Plaintiff met with the Defendant’s chief investigator, 

who showed her various photos of persons at the Defendant’s 

various ATM machines. The Plaintiff was unable to identify any 

of the persons shown to her. 

14. On the 8th November 2016, while attending the Defendant’s 

branch at Wulff Road and Jerome Avenue, the Plaintiff 

inquired of the Account’s balance. The amount stated by the 

teller, caused the Plaintiff to be concerned. She requested a 

statement She received one (the ‘2016 Statement’). 

15. Upon her review of the 2016 Statement she observed the 

following:- 

i. between the period of 20th February 2016 to 8th 

November 2016, there were numerous unauthorized 

debits. Each of the value of $1,000.00; 

ii. the unauthorized debits were done via various ATM 

machines in New Providence. 

16. The Plaintiff immediately brought to the attention of the 

attending teller, the unauthorized debits. The Plaintiff was 

directed to the Bank, to receive answers to the unauthorized 

debits. 
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17. At the Bank, the Plaintiff again notified, Mr. Alonzo Pratt of 

the unauthorized debits. Mr. Pratt asked of the Plaintiff to 

reduce her notification in writing and submit a request for 

police investigation. 

18. The Plaintiff via letter dated 14th November 2016, addressed 

to Mr. Pratt, gave authorization for the police to conduct an 

investigation, outlined the period of un-authorized debits and 

demanding an immediate credit to the Account of all 

unauthorized debits. 

19. The 2015 and 2016 Statements, produced by the Defendant, 

do show that for the period of September 2015 to November 

2016, the Plaintiff has suffered a loss of Twenty-Seven Thousand 

Five Hundred Dollars ($27,500.00). 

20. The Defendant has not honored the Plaintiff’s demand. 

21. The Defendant is in breach of the PFSA, the Agreement and 

its fiduciary duty. 

PARTICULARS OF BREACH 

i. The Defendants and/or their agents issued and activated 

and/or caused to be issued and activated a second ATM card for 

the Account that was not requested an/or authorized by the 

Plaintiff; 

ii. The Defendant’s computer network and security systems 

failed to detect that an unauthorized ATM card was being used 

in the Bahamas while the Plaintiff was using the Card outside 

the Bahamas; 

iii. The Defendant’s computer network and security systems 

failed to detect that an unauthorized ATM card was in use; 

iv. The Defendant and/or its employees or agents, failed to detect 

that an unauthorized ATM card was in use; 

v. The Defendant’s computer network, security systems and/or 

servants or agents, failed to detect that unauthorized ATM card 

withdrawals were made that exceeded the daily Card limit; 

vi. Failed to send to the Plaintiff’s address or provide at all, 

statements for the Account; 

vii. Failed to update the Plaintiff’s passbook; 
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viii. Failed to detect the unauthorized debits on the Account and 

alert the Plaintiff of the same; 

ix. Failed to investigate the unauthorized debits on the Account; 

x. Failed to regularly and properly monitor the Plaintiff’s 

account; 

xi. Failed to be in receipt of all monies deposited by the Plaintiff 

and repay the same to her at the time of her demand; and 

xii. Failed in all circumstances to exercise due care and act in 

the best interest of the Plaintiff. 

22. As a result of the Defendant’s breach herein complained of 

the Plaintiff has suffered loss and has been put to cost and 

expense. 

PARTICULARS OF LOSS AND DAMAGES 

I. Loss of B$27,500.00; 

ii. Interest; 

iii. Loss of use of monies 

AND the Plaintiff claims: 

1. The sum of B$27,500.00; 

2. Interest; 

3. Damages; 

4. Costs; 

5. Interest on (1) and (2) above pursuant to the Civil Procedure 

(Award of Interest) Act, 1992; 

6. Such further and other relief as the Court may deem just”. 

8. It should be noted at the outset that the respondent’s claim was based upon (a) a breach of the 

Personal Financial Services Agreement and (b) a breach of the Scotiacard Cardholders 

Agreement. These are claims in contract. There is a claim for breach of fiduciary duty. It is 

not pleaded how that fiduciary duty arose and whether there was a duty between the bank and 

the respondent outside the contractual obligations. 

9. Although the claim is for breach of Personal Financial Services Agreement and The 

Cardholders Agreement the statement of claim does not identify any expressed or implied 

term of those agreements which the respondent is relying upon and which she claims the bank 

has breached. 
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10. It is also to be noted that there is no claim in fraud nor is there a claim for breach of statutory 

duty. In particular, there is no pleaded claim arising out of the Financial Transactions 

Reporting Act. Indeed, that Act is not mentioned in the statement of claim. 

11. The bank’s position was summarized in paragraph 3 of its defence: 

“SUMMARY 

3. The Defence of the Defendant is in summary: 

3.1. It is denied that the Defendant breached any agreement 

between itself and the Plaintiff or any duty owed by it to the 

Plaintiff as alleged or at all.  At all material times the Defendant 

acted as reasonably prudent bank would in the circumstances of 

the instant case. 

3.2. No loss allegedly suffered by the Plaintiff was caused or 

contributed to by the Defendant.  In the alternative, any such 

alleged loss suffered by the Plaintiff is due to her own negligence 

and or breach of the contractual terms between the Plaintiff and 

the Defendant.” 

12. In paragraphs 9 and 10 the bank further pleaded: 

“9. Paragraph 6 of the Claim is denied. The Defendant states 

that pursuant to the terms of the Personal Financial Services 

Agreement between the Plaintiff and the Defendant that it was 

the duty of the Plaintiff to update her passbook and regularly 

monitor her account to verify that all transactions have been 

properly recorded.  If upon review the Plaintiff determined that 

entries on the account were inaccurate, then it was her duty to 

immediately report such inaccuracies to the Defendant.   

10. Paragraphs 7-10 of the Claim are denied.  The Defendant 

states that on 23rd February 2016 the Plaintiff visited the 

Defendant and advised that several transactions occurred on 

her account during the period September 30, 2015 -February 16, 

2016 which the Plaintiff alleged were unauthorised.  In order to 

consider these claims, the Defendant printed account statements 

for the Plaintiff's review wherein she identified ATM 

withdrawals during the aforesaid period which totalled 

$17,500.00.  The Plaintiff was asked whether she was presently 

in possession of her ATM card, to which she replied "no", 

indicating that she was unable to locate her ATM card as of 

September 2015.  However, the account statements confirmed 

that the ATM card was used in December 2015 at several point 

of sale locations abroad, which the Plaintiff confirmed she had 
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authorised.  The Plaintiff then stated that she had found her 

card for such purposes, but that she had misplaced her card 

sometime later as she was at the time not in possession of same.  

The Plaintiff in breach of her agreement with the Bank did not 

timeously advise the Bank of the allegedly misplaced ATM card.   

In the circumstances the Defendant cancelled the alleged 

misplaced card and issued the Plaintiff a replacement card 

which was appropriately pinned. The Plaintiff's claims were 

forwarded to the Defendant's Security and Investigation Team 

for an investigation.  An internal review of the Plaintiff's card 

history confirmed that all of the ATM withdrawals queried and 

said to be unauthorised were performed with the Plaintiff's card 

using the unique and personalised PIN (electronic signature), 

belonging to the Plaintiff.  

13. And then in paragraphs 12 and 17 the bank said: 

“12. Paragraphs 14-16 of the Claim are denied.  The 

Defendant states that in November 2016, the Plaintiff visited the 

Defendant and claimed that additional transactions 

subsequently occurring on her account were unauthorised.  As 

before, upon an internal review of the Plaintiff's card history it 

was confirmed that all of the ATM withdrawals queried and 

said to be unauthorised were performed with the Plaintiff's card 

using the unique and personalised PIN, belonging to the Plaintiff 

which she created after the initial complaint referenced in 

paragraph 10 above. Prior to the November 2016 visit (save for 

the initial complaint referenced in paragraph 10 above), the 

Plaintiff did not report or suggest that her ATM card had been 

compromised.  In any event, the Plaintiff's ATM card was again 

cancelled and a replacement card was issued to her and pinned. 

17. Paragraph 22 of the Claim is denied as are the particulars of 

loss and damage which follow same.  In all the premises, it is 

denied that the Plaintiff suffered any loss cost and expense as 

alleged or at all or that the Plaintiff is entitled to any relief as 

claimed or at all.  Alternatively, the Plaintiff's loss, costs and 

expense were caused or contributed to by her own negligence. 

  PARTICULARS OF NEGLIGENCE   

1. Not monitoring the activity on her account so as to timeously 

identify anomolies; 

2. Not timelously bringing alleged anomolies to the attention of 

the Defendant and or The Police; 
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3. Not timeously bringing the fact of the alleged misplacement 

of her ATM card to the attention of the Defendant and or the 

Police; 

4. Not safeguarding her ATM card and/or repeatedly 

misplacing same; 

5. In all the circumstances failing to exercise due care.”  

14. At the trial the respondent called one witness, the respondent herself. She closed her case after 

the completion of her reexamination and counsel advised the court that they were not going 

to amend their statement of claim. 

15. The bank called three witnesses. The effect of their evidence was that the bank had conducted 

an investigation and found no evidence that the withdrawals occurred otherwise than by use 

of the respondent’s ATM card and her PIN. The bank did not issue any other card. 

16. The evidence was taken over two days in July, 2019. The judge reserved his decision. Almost 

two years later, in April, 2021 the judge delivered his judgment. 

17. In his judgment he does not apologize for the delay nor does he proffer any explanation for 

the delay. 

18. This in inexcusable. 

19. Article 20 (8) of The Constitution provides: 

“(8) Any court or other adjudicating authority prescribed by 

law for the determination of the existence or extent of any civil 

right or obligation shall be established by law and shall be 

independent and impartial; and where proceedings for such a 

determination are instituted by any person before such a court 

or other adjudicating authority, the case shall be given a fair 

hearing within a reasonable time.” [Emphasis added] 

20. As far back as 2008 in Reid v Reid [2008] CCJ 8 (AJ), Justice Adrian Saunders, the now 

President of the Caribbean Court of Justice, said: 

“as a general rule no judgment should be outstanding for more 

than six months and unless a case is one of unusual difficulty or 

complexity, judgment should normally be delivered within three 

months at most.” 

21. As recently as last year in Bank St. Petersburgh PJSC v Arkhangelsky [2020] EWCA Civ 

408 Sir Geoffrey Vos C said: 

“The unwritten rule applicable to both the Business and 

Property Courts and the Court of Appeal is that judgments 

should be delivered within 3 months of the hearing” 
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…… 

“I should conclude on this point by reiterating that the "3-

month" general rule should be adhered to even in long and 

complex cases. Justice delayed is justice denied. The parties to 

civil, and particularly commercial, litigation are entitled to 

receive their judgments within a reasonably short period of 

time. That period should not be longer than 3 months. As has 

been repeatedly said, any other approach will lead to a loss of 

public and business confidence in our justice system.” [Emphasis 

added] 

22. Judges cannot continue to ignore these admonitions as to what constitutes a reasonable time 

for the delivery of judgments. Judges are the guardians of the fundamental rights and freedoms 

guaranteed by the constitution. Judges cannot by inordinate and inexcusable delays in 

delivering their judgments themselves breach a litigant’s right to a fair hearing within a 

reasonable time.  

23. Whilst we appreciate the heavy workload that judges carry, it is imperative that they manage 

their workload in a manner that does not cause these inordinate delays. Two years to deliver 

judgment after a two day trial is simply unacceptable. 

24. The judge’s application of the law to the evidence can be found beginning at paragraph 81 of 

the judgment. I set it out verbatim: 

“THE LAW: 

81. The Plaintiff is claiming breach of contract. The Defendant 

in its defence claims negligence on the part of the Plaintiff. The 

Defendant also denies any breach of contract. 

82. The Plaintiff is a customer of the Defendant. In order to 

become a customer, the parties had to have entered into a 

contractual arrangement. That contractual arrangement is to 

be found in the Personal Financial Services Agreement, 

(P.F.S.A.) 

83. On page 7 under the rubric “OPERATION OF THIS 

AGREEMENT” third paragraph it provides: 

“We can add or change the terms and conditions of this 

Agreement from time to time. Notice of additional or amended 

terms and conditions may be given to you through notices in our 

branches, and may also be given through notices in our monthly 

statements, ATM Screens or on public Internet sites.” 

84. The above paragraph seems to be making an attempt to 

reserve to the bank a right to amend or change the terms of the 



16 
 

PSFA whenever the bank wishes to do so. However, it obligates 

the bank to give notices by various means to the customer. No 

evidence was produced to show that the Plaintiff was given any 

notice of any change until she went into the bank to update her 

pass book. 

85. Counsel for the Defendant takes the position at paragraph 9 

of his closing submissions that: 

“9. The Court will note that the Plaintiff’s account at the Bank 

reflected the terms of the Application for “Deposit Services” and 

its record keeping was a passbook. The account was not a 

passbook account No such account exists.” 

86. While I agree in principle that the application form itself is 

entitled “APPLICATION FOR DEPOSIT SERVICES”, I 

hasten to highlight. Section 10 of the P.F.S.A. page 19 which 

provides; 

“10. You must verify your Accounts 

You must promptly review your paper account statements, 

internet or telephone transaction history, automated banking 

statement, or passbook to check and verify the entries. 

If you believe there are any errors or omissions in your paper 

account statement, you must tell us in writing within 30 days of 

the statement date. If you have a passbook account or only have 

a paperless record-keeping option for your account, you must 

tell us in writing of any error or omission in your account entries 

within 60 days of the date of the disputed entry. 

If you do not tell us of an error or omission within the applicable 

time periods described above, you a) will be deemed to have 

conclusively agreed to the contents of the paper account state-

ment, online transaction history or passbook, as applicable, 

whether or not you have reviewed your statement or online 

transaction history or updated your passbook. As you are 

required to do under this Agreement and b) agree that you will 

have no claim against us for reimbursement, relating to any 

account entry, even if the instruction charged to your account 

was forged, unauthorised or fraudulent” 

87. The above section in the second paragraph makes clear 

reference to a “PASSBOOK ACCOUNT”. It therefore speaks 

for itself, it does exist. 
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88. A breach of contract as claimed by the Plaintiff occurs 

whenever the other party, in this case the Defendant has failed 

to comply with its obligations under the contract or has been 

negligent in doing so. 

89. What is critical in the instant matter is “NOTICE”. Did the 

Defendant give the Plaintiff reasonable notice of discontinuing 

the use of the passbook, it being the only way of keeping a check 

on the activities on the account? 

90. The Defendant says that it had no obligation or duty to 

monitor customers’ accounts. In the transcript of the 17th July, 

2019 at lines 18 – 30, counsel puts that position to the court on 

behalf of the Defendant. However, in the PSFA page 13, fourth 

paragraph it provides: 

“We may monitor your account to meet our legal and regulatory 

obligations, including using automated surveillance systems to 

prevent or detect fraud or criminal activity such as money 

laundering or terrorist financing.” 

91. The above is a part of the contract between the Plaintiff and 

Defendant. I disagree with the statement put by counsel for the 

Defendant that there is no duty owed by the Bank either in the 

agreement or in law for it to monitor its customer’s account. In 

fact there is legislation which places such a duty on the bank. In 

the transcript of 17th July, 2019 lines 26 – 30 counsel states. 

“26. The second question is whether the bank 

27. breached any duty owed to the Plaintiff we say 

28. No. There is no duty on the bank either in the 

29. agreement or in the law for it to monitor its customers 

30. account” 

92. In the Financial Transactions Reporting Act, 2018 (FTRA) 

under Part II – “DUTY OF FINANCIAL INSTI-TUTIONS” in 

particular Section 5 (1), (b) it provides: 

“5. CONDUCT OF RISK ASSESSMENT: 

(1) Every financial institution shall - 

(a)  ------------------------------- 

(b)  develop and implement a comprehensive risk 

management system approved by the financial institutions 
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senior management and commensurate with the scope of its 

activities, incorporating CONTINUOUS IDENTIFICATION, 

MANAGEMENT, MONITORING and CONTROLLING OF 

IDENTIFIED RISKS.” 

93. Also in section 12, (b), FTRA it provides: 

“12. ON-GOING DUE DILIGENCE 

Every financial institution shall exercise risk based on on-going 

due diligence throughout the course of each business 

relationship, which shall include: 

(a)  -------------------------------------------------------------------- 

(b)  Scrutinizing transactions to ensure that the transactions 

are consistent with the financial institutions knowledge of the 

customer the facility holders risk profile, and where necessary 

the source of funds.” 

94. I am reminded that the claim here is for breach of the PFSA 

and breach of the Defendant’s fiduciary duty. In this regard, I 

make reference to the case of J.P. MORGAN CHASE BANK, 

N.A. V. THE FEDERAL REPUBLIC OF NIGERIA [2019] 

EWCA Civ. 1641 wherein Lady Justice Rose in delivering her 

decision stated at paragraphs 12-17: 

“12. Ground 1: the ambit and nature of the Quincecare duty: 

In Quincecare, Barclays Bank had loaned £400,000 to a 

company, Quincecare, formed to purchase four chemist shops. 

The chairman of the company caused about £340,000 to be 

drawn down and misapplied the money for his dishonest 

purposes. Barclays sued Quincecare and the guarantor of the 

debt for repayment of the loan. Quincecare and the guarantor 

raised a defence that Barclays had paid out the money in breach 

of its duties to Quincecare as its customer. Steyn J said that the 

most substantial issue in the case was whether Barclays had 

been put on notice that the chairman was acting for his own 

benefit or for an unauthorised purpose. He held first that it is 

an implied term of the contract between a bank and the 

customer that the banker will exercise reasonable skill and care 

in and about executing the customer’s orders. Steyn J said that 

in approaching the problem, everything will depend on the facts 

of the particular case. The relationship between a banker and 

customer in respect of the drawing and payment of cheques was 

a relationship of principal and agent There was no logical or 
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sensible reason for holding that bankers are immune from the 

elementary obligation to exercise reasonable care and skill in 

carrying out the instructions of their principal when executing 

the customer’s orders. He recognized however that that duty to 

exercise reasonable skill and care “must generally speaking be 

subordinate to the bank’s other conflicting contractual duties” 

(pages 376 – 377). He went on: 

“Ex hypothesi one is considering a case where the bank received 

a valid and proper order which it is prima facie bound to execute 

promptly on pain of incur-ring liability for consequential loss to 

the customer. How are these conflicting du-ties to be reconciled 

in a case where the customer suffers loss because it is 

subsequently established that the order to transfer money was 

an act of misappropriation of money by the director or officer? 

If the bank executes the order knowing it to be dishonestly given, 

shutting its eyes to the obvious fact of the dishonesty, or acting 

recklessly in failing to make such inquiries as an honest and 

reasonable man would make, no problem arises: the bank will 

plainly be liable. But in real life such a stark situation seldom 

arises. The critical question is: what lesser state of knowledge on 

the part of the bank will oblige the bank to make inquiries as to 

the legitimacy of the order? In judging where the line is to be 

drawn there are countervailing policy considerations. The law 

should not impose too burdensome an obligation on bankers, 

which hampers the effective transacting of banking business 

unnecessarily. On the other hand, the law should guard against 

the facilitation of fraud, and exact a reasonable standard of care 

in order to combat fraud and to protect bank customers and 

innocent third parties. To hold that a bank is only liable when it 

has displayed a lack of probity would be much too restrictive an 

approach. On the other hand, to impose liability whenever 

speculation might suggest dishonesty would impose wholly 

impractical standards on bankers. In my judgment the sensible 

compromise, which strikes a fair balance between competing 

considerations, is simply to say that a banker must refrain from 

executing an order if and for as long as the banker is ‘put on 

inquiry’ in the sense that he has reasonable grounds (although 

not necessarily proof) for believing that the order is an attempt 

to misappropriate the funds of the compa-ny… And, the 

external standard of the likely perception of an ordinary 

prudent banker is the governing one. That in my judgment is 

not too high a standard.” 



20 
 

13. Steyn J’s judgment in Quincecare was considered by the 

Court of Appeal in Lipkin Gorman (a firm) v Karpnale Limited 

[1989] 1 WLR 1340 (‘Lipkin’). In the case Mr. Cass, a partner 

in the appellant firm of solicitors, withdrew a large amount of 

money from the solicitors’ bank account for which he was a 

signatory and lost it gambling at a casino. The trial judge held 

that the bank’s manager had either shut his eyes to the obvious 

or had willfully or recklessly failed to make the proper inquiries 

as to the use of the funds. He held that the bank had been in 

breach of its duty to the solicitors and was liable as a 

constructive trustee of the money. The Court of Appeal allowed 

the bank’s appeal. Parker LJ held that it was not necessary for 

the customer to show a want of probity on the part of the bank 

in order to establish a breach of the bank’s duty of care. He said 

at pages 1377-1378: 

“If a reasonable banker would have had reasonable grounds for 

believing that Cass was operating the client account in fraud, 

then, in continuing to pay the cash cheques without inquiry the 

bank would, in, my view, be negligent and thus liable for breach 

of contract…” 

14. Parker LJ went on: 

“I would not, however, accept that a bank could always properly 

pay if it had rea-sonable grounds for a belief falling short of 

probability. The question must be whether, if a reasonable and 

honest banker knew of the relevant facts, he would have 

considered that there was a serious or real possibility albeit not 

amounting to a probability that its customer might be being 

defrauded, or, in this case, that there was a serious or real 

possibility that Cass was drawing on the client account and 

using the funds so obtained for his own and not the solicitors’ or 

beneficiar-ies’ purposes. That, at least, the customer must 

establish. If it is established, then in my view a reasonable 

banker would be in breach of duty if he continued to pay 

cheques without inquiry. He could not simply sit back and 

ignore the situa-tion.” 

15. I considered the application of the Quincecare duty in 

Singularis Holdings v Daiwa Capital Markets Europe Ltd 

[2017] EWHC 257 (Ch). (2017) 1 BCLC 625. the first case in 

which damages were awarded for a breach of the duty 

(‘Singularis’). In that case Daiwa paid out sums from an account 

used to hold collateral for Singularis’ investments and any 
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proceeds of sale of those investments. The payments were made 

on the instruction of Mr. Al Sanea who was the sole shareholder 

and the only active director of Singularis. The payment 

instructions were highly suspicious and Daiwa did make lengthy 

inquiries as to the purpose of at least some of the payments in 

order to satisfy itself that they were legitimate. It failed, 

however, to act upon glaring signs mat the purported reasons 

given by the agent of Mr. Al Sanea for the payments were a 

sham. On appeal, ([2018] EWCA Civ 84. [2018] 1 WLR 2777) 

the finding that Daiwa had been in breach of the Quincecare 

duty was not challenged and the appeal focused, broad-ly, on the 

availability of defence arising from the fact that the fraudster 

had been the sole shareholder and a director of the defrauded 

claimant company. There was no detailed analysis in this Court 

of the content of the Quincecare duty. The appeal was 

dismissed’; a further appeal to the Supreme Court on the 

question of the attribution of Mr. Al Sanea’s fraud to the 

claimant was heard on 23 and 24 July 2019 and judgment is 

pending. 

16. Ms. Phelps appearing for Morgan Chase argued that the 

judge fell into error by describing the Quincecare duty as a 

primarily a duty on the part of a bank not to pay out in 

accordance with the suspicious instruction. At paragraph 28 of 

his judgment, Prof Burrows said that the trilogy of cases 

Quincecare, Lipkin and Singularis: 

“… make clear that the core of the Quincecare duty of care is 

the negative duty on a bank to refrain from making a payment 

(despite an instruction on behalf of its customer to do so) where 

it has reasonable grounds for believing that that payment is part 

of a scheme to defraud the customer. What is not entirely clear 

is whether, in addition to that core duty, a bank with such 

reasonable grounds has a duty to make reasonable enquiries so 

as to ascertain whether or not there is substance to those 

reasonable grounds. I strongly incline to the view (although, as 

will become clear … below, f do not ultimately need to decide 

this) that Ms. Phelps is correct in her submission that the cases 

do envisage there as being an additional duty of enquiry.” 

17. The judge said at paragraph 30 that such a duty of enquiry 

would be in line with sound pol-icy because in the fight to 

combat fraud, banks should not sit back and do nothing. The 

duty of enquiry on banks would not be unduly onerous because 
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it would always be limited by what an ordinary prudent banker 

would regard as reasonable enquiries. However, even if there 

were such an additional duty, he said, it would be “potentially 

misleading” to describe the Quincecare duty as a duty of care to 

make enquiries or to investigate. The core of the Quincecare 

duty is the negative duty not to pay and any positive duty of 

enquiry or investigation would be addi-tional to that.” 

95. Further in the J.P. Morgan case LADY JUSTICE ROSE 

says at paragraphs 38 – 41: 

“38. Moore-Bick LJ (with whom Lloyd and Ward L. JJ agreed) 

noted (at 27) that the primary obligation was that under which 

Seadrill undertook responsibility for the operation of the rig in 

order to perform the services provided for by the contract He 

said: (emphasis added) 

“28 … When para 501 refers to obligations and liabilities which 

the contractor has “specifically assumed” it must naturally refer 

to the obligations which arise out of the express terms of the 

contract with all the incidents which the law ordinarily attaches 

to them, since those incidents are inherent in them. It may, of 

course, be possible for the parties to agree otherwise, but un-less 

they have done so, they can only be presumed to have accepted 

that the ordinary inci-dents apply. To proceed on any other 

basis would make commercial life impossible. To say, therefore, 

that under this form of contract the contractor specifically 

assumes an obligation to operate the rig but does not specifically 

assume an obligation to do so carefully is to approach the 

question from the wrong end. Prima facie it assumes the 

obligation as expressed and all that the law attaches to it, unless 

there is agreement to the contrary.” 

39. Moore-Bick LJ said that the trial judge was right, following 

the observation of Lord Diplock in Gilbert-Ash to ask himself 

whether the language of the relevant clauses “demonstrates with 

sufficient clarity that the parties do intend the operator to give 

up rights to which he would oth-erwise be entitled under the 

general law” (see 29). He described the principle encapsulated 

in Lord Diplock’s dictum as essentially one of common sense; 

“parties do not normally give up valuable rights without making 

it clear that they intend to do so.” The wording of para 501 was 

not inconsistent with the existence of an obligation on the part 

of Seadrill to operate the rig with reasonable skill and care. 
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40. Applying those principles to the present appeal, the 

Quincecare duty is one aspect of a bank’s overall duty to 

exercise reasonable skill and care in the services it provides. It 

can therefore properly be described as one of the incidents 

which the law ordinarily attaches to the relationship between 

the bank and the client and it is a duty which is inherent in that 

relationship. It is not therefore negated by the existence of a 

clause which narrows down the obligations of the bank to the 

basic obligation of holding the money and executing instructions 

received because the obligation to perform those functions with 

reasonable skill and care is part and parcel of that basic 

obligation – indeed to use the wording of clause 5.1, it is an 

obligation which is “determined” by the express provisions of 

the depository agreement It is not, of course, impossible for a 

bank and its client to agree that the Quincecare duty would not 

arise and that the bank should be entitled to pay out on 

instruction of the authorized signatory even if it suspects the 

payment is in furtherance of a fraud which that signatory is 

seeking to perpetrate on its client But the first sentence of clause 

5.1 is nowhere near clear enough to indicate that the FRN and 

Morgan Chase intended that to be the case in relation to the 

depository cash. 

41. I further agree with the judge that other clauses in the 

depository agreement indicate that the parties recognized that 

tortious duties and other terms implied by law still applied to 

their relationship even if they were not express provisions of the 

depository agreement itself.” 

96. In sections 8 and 9 of the PFSA it says; 

“8. Lost, Stolen, Authorised Or Unauthorised Use Of The Card: 

You will notify us immediately, by telephone and in writing, of 

the loss, theft or any unauthorised use of your Card or 

Electronic Signature. Your liability will cease only when we 

receive notice of such loss, theft or unauthorised use. 

You are responsible for the care and safely of your Card and 

your Electronic Signature. You will keep your Electronic 

Signature strictly confidential, secure from all persons without 

exception and apart from the Card at all times. 

You must not disclose any other security codes, such as 

passwords, access codes and account numbers that may be used 

or required for Automated Bank-ing Services, the ABB Service 
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or any other Service transactions. You are liable for alt Card 

transactions incurred using your Electronic Signature. 

If you require a replacement card in these situations, or if your 

card is retained by an ATM, immediately visit or call your 

nearest Scotiabank branch. 

9. Limitation For Authorised And Unauthorised Use Of The 

Card You are liable for all debts, withdrawals and account 

activity resulting from: 

•  Use of the Card by you or by persons to whom you have 

made your Card and/or Electronic Signature available or who 

received possession of the Card and/or Electronic Signature 

with your consent; 

•  Unauthorised use of the Card and /or Electronic 

Signature, where you have made available for use your Card 

and Electronic Signature by keeping them together or in such a 

manner as to make them available for use, including, without 

limitation, using the “Save My Card” feature on a public access 

computer until we have received notice of loss, theft or 

unauthorised use; 

•  Any failure to comply with the terms of this Agreement 

You would not be liable for losses in the following 

circumstances: 

•  Technical problems and other system malfunctions; 

•  Unauthorised use of your Card and Electronic 

Signature, including your PIN, PAC, password or access code 

after the Card has been reported to us as lost or stolen; 

•  Your Card is cancelled or expired; or 

•  You have reported another person knows your 

Electronic Signature, including your PIN, PAC, password or 

access code. 

You will be considered as contributing to the unauthorised use 

of your Card and/or Electronic Signature and will be fully liable 

for all debts, withdrawals and account activity where: 

•  The Electronic Signature you have selected is the same 

as or similar to an obvi-ous number combination such as your 

date of birth, bank account numbers or telephone numbers; or 
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•  You write your Electronic Signature down or keep a 

poorly disguised written rec-ord of your Electronic Signature, 

such that it is available for use with your Card; or 

•  You otherwise reveal your Electronic Signature to 

anyone, resulting in the sub-sequent unauthorized use of your 

Card and Electronic Signature together. 

Until such time as you notify us of the loss, theft, or unauthorised 

use of your Card and Elec-tronic Signature, you will be liable 

for all withdrawals from or other transactions on your accounts 

up to the maximum daily and weekly permitted withdrawal 

limits through ATMs which we establish from time to time. You 

will also be liable for all purchases/withdrawals up to the 

maximum daily and weekly limit for POS transactions which we 

establish from time to time and for all transfers and payments 

completed via the Scotia OnLine* Internet Banking and 

TeleScotia Telephone Banking Service, if these apply. The limit 

for POS transactions is over and above the maximum daily and 

weekly ATM withdrawal limit.” 

97. The Defendant by way of the above seeks to avoid liability. 

However, Lady Justice Rose has stated the position in the J. P 

Morgan case (supra) that the Ouincecare duty as one aspect of 

the bank’s overall duty to exercise reasonable skill and care in 

the services it provides. It is one of the incidents which the law 

ordinari-ly attaches to the relationship between the bank and 

the client and it is a duty WHICH IS INHERENT IN THAT 

RELATIONSHIP. She went on to say: 

“It is therefore not negated by the existence of a clause which 

narrows down the obligations of the bank to the basic obligation 

of holding the money and executing instructions received.” 

98. The Defendant seeks to rely on a conclusive clause among 

others which provides: 

“ACCEPTING OUR RECORDS: 

Our records as to whether an automated banking service or an 

ABB Service transaction has been performed and our 

determination of the details of that transaction, will be 

considered correct and binding on you, unless you provide us 

with evidence to the contrary within thirty (30) days of the date 

of a disputed transaction.” 

99. At paragraph 16 of the Plaintiff’s WS she state: 
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16. “I was perplexed by the 2015 Statement, given the fact that 

I never used an ATM machine to withdraw monies off of the 

account I was even the more perplexed by the 2015 Statement 

wherein it recorded that: 

i) During the dates of 23rd, 28th, 29th and 30th December 2015, 

there were several withdrawals conducted in the Bahamas. 

During these dates in particular, my family and I travelled to 

New York. I used my card in New York during this time of 

travel. I had my card, the only authorized card, in my 

possession; 

ii) Additionally on the 21st December 2015 and the 4th January 

2016, there were two debits of One Thousand Dollars ($1,000.00) 

on each day. This ought not to have occurred as the Account had 

a daily ATM withdrawal limit of One Thousand Dollars 

($1,000.00).” 

100. The Defendant took away the opportunity for the Plaintiff 

to keep abreast and monitor unauthorized transactions on her 

account. Despite the PFSA containing a clause which placed an 

obligation on the Defendant to NOTIFY the Plaintiff of any 

additions, or changes to the terms and conditions of the PFSA. 

No evidence was lead by the Defendant which demonstrated that 

any reasonable notice was given to the Plaintiff notifying her 

that it was no longer possible to update her passbook which was 

the only way she would have discovered the unauthorized 

transactions. 

101. There were transactions on the ATM card from September 

2015, to February 2016 not carried out by the Plaintiff. 

102. In the case of PERTAMINA ENERGY TRADING Ltd v. 

CREDIT SUISSE [2007] 3 LRC 253 V K RAJAN J gave some 

instructive points on conclusive clauses. He opined at 

paragraphs 61 and 65: 

“[61] It bears emphasis that in holding that conclusive evidence 

clauses if and when properly and reasonably defined are 

enforceable, we restrict such a conclusion to cases where the 

customers are commercial entities. In the context of banks on 

the one hand (which would otherwise bear the onerous, if not 

near impossible task of detecting forgeries given the advent of 

modern technology) and commercial entities on the other (which 

only have to check their own records), we do not find it onerous 

or unreasonable to place the risk of loss on the latter if this has 
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already been agreed upon. However, we are not required to 

express a general opinion as to the reasonableness of conclusive 

evidence clauses as and when applied to individuals and non-

corporate customers since the issue does not arise in the present 

context Each case will entail a careful examination of its own 

peculiar factual matrix starting with a careful scrutiny of the 

conclusive evidence clause that is being questioned.” 

“[65] It should also be pointed out that a conclusive evidence 

clause would come into operation only if the statements have 

been effectively dispatched. The bank bears the burden of 

proving this: Ri Jong Son v Development Bank of Singapore 

[1998] 3 SLR 64 at [53].” 

103. The bank having taken away the updating of the passbook 

and no statements having been provided to the Plaintiff must 

necessarily accept responsibility for the Plaintiff not being 

aware of the unauthorized transactions on her account. No 

evidence was lead to even suggest that any such statements were 

“effectively dispatched” to the Plaintiff. 

104. The Defendant’s witness Mr. Pratt himself confirmed that 

the passbook was discontinued in 2016. Once it was discovered 

by the Plaintiff that something was going on with her account, 

she immediately notified the Defendant. 

105. In this regard I would be hard pressed not to accede to the 

Plaintiff’s claim of breach of contract. The Defendant says that 

the Plaintiff was negligent. However, he who asserts must prove 

is the cardinal principle. 

106. Sections 82 (1) and (2), 83 and 84 of the Evidence Act 

Chapter 65 provide: 

“The Burden of Proof: 

82. (1) Whoever desires any court to give judgment as to any 

legal right or liability dependent on the existence of facts, which 

he asserts, must prove that those facts exist 

(2) When a person is bound to prove the existence of any fact the 

burden of proof shall lie on that person. 

83. The burden of proof in any proceeding at the 

commencement thereof lies on that person who would fail if no 

evidence at all were given on either side, regard being had to the 

pleadings and other documents filed therein; but at any time in 
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the course of any proceeding the burden of proof may be shifted 

to the person who would fail, if no further evidence were given 

on either side. 

84. The burden of proof as to any particular fact lies on that 

person who wishes the court to believe in its existence, unless it 

is provided by any law that the proof of the fact shall lie on any 

particular person. 

107. The Defendant has not lead any evidence to support its 

defence of negligence on the part of the Plain-tiff. In light of the 

above that defence must necessarily fail. 

108. In the case of GREENWOOD v. MARTINS BANK 

LIMITED [1933] A.C. 51, an appeal to the House of Lords from 

the English Court of Appeal, the House of Lords affirmed the 

decision of the Court of Appeal. 

109. The brief facts are: 

“A husband and wife had a joint account with bankers who 

undertook to honour cheques signed by both customers. 

Afterwards, that account was closed and an account was opened 

in the sole name of the husband, the wife having no authority to 

draw cheques upon it During the currency of both accounts the 

wife repeatedly forged her husband’s signature to cheques, and 

drew out money, which she applied to her own uses. During the 

currency of the sole account the husband became aware of the 

forgeries, but, being persuaded by his wife to say nothing about 

this, he kept silence for eight months. When he finally 

determined to disclose the forgeries to the bank, the wife 

committed suicide. In an action by the husband against the 

bankers to recover the sums paid out of the sole account on 

cheques to which his signature had been forged as aforesaid. 

The husband’s claim failed on appeal. 

Scutton LJ, in the Court of Appeal, set out the following: 

“This is very nearly right, but in my opinion not quite, as he 

omits to qualify it by saying that the neglect must be in the 

transaction itself, and be the proximate cause of the leading the 

party into that mistake; and also, as I think, that it must be the 

neglect of some duty that is owing to the person led into that 

belief, or, what comes to the same thing, to the general public of 

whom the person is one, and not merely neglect of what would 

be prudent in respect to the party himself, or even of some duty 
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owing to third persons, with whom those seeking to set up the 

estoppel are not privy; and these distinctions make in the 

present case all the difference.” 

This, in my view, involves a continuing duty on either side to act 

with reasonable care to ensure the proper working of the 

account It seems to me that the banker, if a cheque was 

presented to him which he rejected as forged, would be under a 

duty to report this to the customer to enable him to inquire into 

and protect himself against the circumstances of the forgery. 

This, I think, would involve a corresponding duty on the 

customer, if he became aware that forged cheques were being 

presented to his banker, to inform his banker in order that the 

banker might avoid loss in the future. If this is correct there was 

in the present case silence, a breach of a duty to disclose, which 

may give rise to an estoppel. 

The same position is stated by Parke B. in giving the unanimous 

answer of the judges to the House of Lords in Bank of Ireland v. 

Evans’ Trustees (2) (where the negligence complained of was 

negligent keeping of the seal, a negligence similar to neglect in 

custody of the passbook), in these words: “The present case is 

entirely different If there was negligence in the custody of the 

seal, it was very remotely connected with the act of transfer. The 

transfer was not the necessary or ordinary or likely result of that 

negligence. It never would have been, but for the occurrence of 

a very extraordinary event, that persons should be found either 

so dishonest or so careless as to testify on the face of the 

instrument that they had seen the seal duly affixed. It is quite 

impossible that the bankers could have maintained an action for 

the negligence of the trustees, and recovered the damages they 

had sustained by reason of their having made the transfer. If 

such negligence could disentitle the plaintiffs, to what extent is 

it to go? If a man should lose his cheque book, or neglect to lock 

the desk in which it is kept and a servant or stranger should take 

it up, it is impossible in our opinion to contend that a banker 

paying his forged cheque would be entitled to charge his 

customer with that payment Would it be con-tended that if he 

kept his goods so negligently that a servant took them and sold 

them, he must be considered as having concurred in the sale, 

and so be disentitled to sue for their con-version on a demand 

and refusal? It is clear, we think, that the negligence in the 

present case, if there be any, is much too remote to affect the 

transfer itself, and to cause the trustees to be parties to 
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misleading the Bank in making the transfer on the forged power 

of attorney.” 

Now in the present case, applying these principles, if the Bank 

were simply relying on the respondent’s silence as having 

induced them to honour the forged cheques, it is obvious that 

the silence of the customer was not “the proximate cause of 

leading the Bank into the mistake.” What the Bank must rely on 

is that the silence or failure to disclose prevented the Bank from 

suing the forger, for when the truth was disclosed the forger was 

dead. The Bank has by the silence lost its opportunity of suing 

the forger and her husband.” 

110. Lord Tomlin delivered the speech in the House of Lords 

with his brothers Lord Thanketon and Lord Macullan agreeing 

said: 

“The appellant’s silence, therefore, was deliberate and intended 

to produce the effect which it in fact produced - namely, the 

leaving of the respondents in ignorance of the true facts so that 

no action might be taken by them against the appellant’s wife. 

The deliberate abstention from speaking in those circumstances 

seems to me to amount to a representation to the respond-ents 

that the forged cheques were in fact in order, and assuming that 

detriment to the respondents followed there were, it seems to 

me, present all the elements essential to estoppel. 

Further, I do not think that it is any answer to say that if the 

respondents had not been negligent initially the detriment 

would not have occurred. The course of conduct relied upon as 

founding the estoppel was adopted in order to leave the 

respondents in the condition of ignorance in which the appellant 

knew they were. It was the duty of the appellant to remove that 

condition however caused. It is the existence of this duty, 

coupled with the appellant’s deliberate intention to maintain the 

respondents in their condition of ignorance, that gives its signifi-

cance to the appellant’s silence. What difference can it make 

that the condition of ignorance was primarily induced by the 

respondents’ own negligence? In my judgment it can make 

none. For the purposes of the estoppel, which is a procedural 

matter, the cause of the ignorance is an irrelevant 

consideration.” 

111 In the instant case, the Plaintiff notified the Defendant as 

soon as she became aware that funds were being withdrawn 
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from her account. What is even more egregious is that even after 

notifying the Defendant, further transactions took place. 

Therefore in my view it is the Defendant who was seriously 

negligent. The Defendant’s claim of negligence on the part of the 

Plaintiff is wholly unsustainable. 

112. The Plaintiff claims breach of contract by the Defendant. A 

breach of contract occurs when one party to a contract fails to 

carry out his obligation under the contract. Steyn LJ puts it thus 

in: SURREY COUNTY COUNCIL V BREDERO HOMES ltd. 

[1993] 1 W.L.R. 1361, 1369 where he stated:- 

“An award of compensation for breach of contract serves to 

protect three separate interests. The starting principle is that the 

aggrieved party ought to be compensated for loss of his positive 

or expectation interests. In other words, the object is to put the 

aggrieved party in the same financial position as if the contract 

had been fully performed. But the law also protects the negative 

interest of the aggrieved party. If the aggrieved party is unable 

to establish the value of a loss of bargain he may seek 

compensation in respect of his reliance losses. The object of such 

award is to compensate the aggrieved party for expenses 

incurred and losses suffered in reliance on the contract These 

two complimentary principles share one feature. Both are pure 

compensatory principles. If the aggrieved party has suffered no 

loss he is not entitled to be compensated by invoking these 

principles. The application of these principles to the present case 

would result in an award of nominal damages only.” 

113. Unlike the above situation, in the instant matter loss has 

been suffered by the Plaintiff. In recent times the courts have 

shown a willingness to award damages against banks for breach 

of contract. 

114. In the case of GLINTON & CO. V SCOTIABANK 

(BAHAMAS) LIMITED 2017/CLE/gen/00689, Mr. Justice Ian 

Winder said at paragraph 29: 

“29. I am satisfied that, given all the circumstances, I award MG 

the sum of $10,000.00 in damages against Scotiabank for 

FAILING TO GIVE REASONABLE NOTICE (my emphasis) 

of the account closures, AND FOR BREACH OF CONTRACT 

(my emphasis) as well as damages for any professional injury as 

a result of Scotiabank’s pre-emptory and improper closure of 

either the US $ and B$ client account” 
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115. In the instant case, Scotiabank (Bahamas) Limited took 

away the updating of the passbook which had allowed the 

Plaintiff to monitor her account without reasonable notification 

to her. 

116. I take special note that neither counsel cited the case of 

BARCLAY’S BANK PLC V. QUINCECARE Ltd. [1992] 4 All 

ER 363 in which Steyn J set out the following:- 

•  “The relationship of customer and banker is primarily 

that of debtor and creditor. However, in addition to that, the 

banker acts as the customer’s agent in paying the customer’s 

cheques against the customer’s money in the banker’s hands. 

•  The same relationship applies where the banker acts on 

the customer’s order to make an im-mediate money transfer. 

•  An agent owes a principal a duty to exercise reasonable 

skill and care in carrying out the principal’s instructions; 

Therefore, a banker owes a customer a duty of care in tort to 

take reasonable care when making such a payment. This duty is 

implied in the contract between the banker and the customer.” 

117. Having set out the relevant evidence and the authorities and 

in consideration of all the circumstances, I find that the Plaintiff 

is entitled to: 

1.  The sum of B$27,500.00; 

2.  Interest thereon pursuant to the Civil Procedure (Award 

of Interest) Act 1992. 

3.  Damages to be assessed. 

4.  Costs to the Plaintiff to be taxed if not agreed.” 

25. The bank has appealed that judgment. There are twenty (20) grounds of appeal in the Notice 

of Appeal. 

“The Learned Judge erred in law by arriving at a decision based 

on the totality of the evidence in such circumstances where no 

reasonable trier of fact would come to such a conclusion. 

(i) The Learned Judge fell into error by describing the 

Respondent’s account at the Bank as a passbook account when 

the evidence was that she held a deposit account. 

(ii) The Learned Judge erred in law by holding that the 

Appellant had a duty to monitor the Respondent’s bank account 
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and fell into fundamental error by having regard to the provisos 

of the Financial Transactions Reporting Act. 

(iii) The Learned Judge failed to consider the long title of the 

Financial Transactions Reporting Act and its overall intent and 

having failed to consider the import of that Act fell into error of 

law by impugning a duty to monitor a bank account generally 

with monitoring by a Bank to assess risks occasioned by money 

laundering and terrorist financing and such similar matters. 

(iv) The Learned Judge fell into fundamental error by failing 

to recognise and to accept the preponderance of evidence led at 

the trial that the Respondent had multiple other means to 

update her account and by her own admission that she was 

aware of the other options. 

(v) The Learned Judge fell into error by failing to accept the 

Appellant’s evidence that the updating of passbooks was 

discontinued in 2016 and therefore the alleged unauthorized 

transactions that occurred in 2015 on the Respondent’s account 

were occasioned by her failure. 

(vi) The Learned Judge’s reliance on the principles set out in 

JP Morgan Chase Bank NA v The Federal Republic of Niperin 

[2019] EWCA 1641 and the “Quincecare duty” led him to 

commit an egregious error of law and the application of the 

wrong principles in the case before him as there was no evidence 

adduced of fraud and fraud was not a material issue before the 

Court at the trial of the matter. 

(vii) The Learned Judge fell into error by failing to recognize 

and to hold that the Respondent led no evidence and did not 

establish at the trial that the Appellant was on notice of any 

relevant facts of a serious or real possibility that she was being 

defrauded. To apply the “Quincecare duty” in such 

circumnutates led to a fundamental error and rendered the 

decision unsound. 

(viii) The Learned Judge fell into error by failing to recognize 

that the issue before the Court was not the use of cheques on the 

Respondent’s account but the use of an ATM card in 

circumstances where the propensity of the evidence confirmed 

that the PIN and the card matched at the ABM when 

withdrawals were made. 

(ix) The Learned Judge came to a wrong conclusion and fell 

into error by attributing the law in the use of a cheque on a bank 

account by a fraudulent agent and that applicable to the use of 

an ATM card as the same. 
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(x) Similarly, the Leaned Judge manifested a fundamental 

error in his analysis of the law by failing to give due weight to 

sections 8 and 9 of the Personal Financial Services Agreement 

[Lost, Stolen, Authorised or Unauthorised Use of the Card]. 

(xi) The Learned Judge’s finding at paragraph 97 of the 

Ruling that the “Defendant by way of the above f sections 8 and 

9 J seeks to avoid liability” failed to recognize that the 

Respondent as a customer owes a duty of care to the bank under 

the banker-customer relationship as set out in the celebrated 

cases of Greenwood v Martin’s Bank Ltd [19331 AC 51 and 

London Joint Stock Bank Ltd v Macmillan & Arthur [19181 AC 

777. 

(xii) The Learned Judge fell into fundamental error by failing 

to give sufficient weight and/or by failing to find as a matter of 

fact that the conclusive evidence clause set out in the Personal 

Financial Services Agreement was operative between the 

Respondent and the Appellant and that occasioned by its terms 

the Respondent had a responsibility to report an unauthorized 

transaction within the period stipulated therein. Having failed 

to report within the stipulated period the terms of the 

Agreement were operative. 

(xiii) The Learned Judge fell into error by failing to hold that 

the Respondent’s conduct in failing to timeously notify the 

Appellant of the alleged unauthorized transactions was foul of 

the terms of the Personal Financial Services Agreement. 

(xiv) The Learned Judge fell into error of law and fact by 

failing to appreciate that on a true interpretation of the Personal 

Financial Services Agreement that the Respondent had other 

options to update her account and by her failure to take 

advantage of those options she failed in her duty to the 

Appellant. 

(xv) The Learned Judge fell into error of law when he held 

that the Respondent did not carry out the transactions on her 

account in September 2015 to February 2016 when no evidence 

was led by the Respondent to lead to such a finding; and when 

the compelling and uncontroverted evidence before the Court 

was that the Respondent’s ATM  and PIN were used for each 

withdrawal. 

(xvi) The Learned Judge fell into fundamental error and 

misapplied the law when he held that the Appellant did not lead 

any evidence to support its defence of negligence of the 

Respondent in meeting and honouring the terms of the Personal 

Financial Services Agreement. 
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(xvii) The Learned Judge having quoted the case of 

Greenwood v Martin’s Bank Ltd [19331 AC 51 completely 

failed to apply its dicta and principles to the instant facts. 

(xviii) The Learned Judge fell into error by ordering an 

assessment of damages when he ordered damages in the sum of 

$27,500.00. 

(xix) In all of the circumstances, the Learned Judge erred in 

law and went against the weight of the uncontroverted evidence 

by failing to find as a matter of fact and law that the Respondent 

breached the Agreement entered between her and the Bank; 

and as such an award of damages and for breach of contract 

were unwarranted and unjustified.” 

 

26. However, in the written submissions on behalf of the bank, counsel summarized the grounds 

and combined them for our consideration: 

“I. The Respondent did not discharge the burden of proof to 

satisfy the Court that the allegations in the Writ of 

Summons/Statement of Claim were proven (Grounds 1, 5, 6 and 

16) 

II. There was no evidence before the Learned Judge that the 

Appellant failed to notify the Respondent of the discontinuance 

of the passbook (Grounds of Appeal 1. 5. 6 and 15) 

III. The principles outlined in J P Morgan Chase Bank NA v 

The Federal Republic of Nigeria [2019] EWCA 1641 and the 

“Ouincecare duty were incorrectly applied and/or were not 

applicable in the case (Grounds of Appeal 7, 8, 9 & 10) 

IV. The law governing the use of an ATM card was not applied 

by the learned judge 

V. The Respondent owed a duty to the Appellant under the 

banker customer-relationship and the terms of the Personal 

Financial Services Agreement and she was negligent in her 

performance of that duty (Grounds of Appeal 1,11, 12,13, 14, 

15,& 20) 

VI. The Court should have held that the Bank’s conclusive 

evidence clause as set out in the Personal Financial Services 

Agreement was clear and unambiguous. (Grounds of Appeal 

13 and 14) 
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VII. The Appellant does not have a duty to consistently 

monitor all of its customer’s bank accounts (Grounds of Appeal 

3 and 4) 

VIII. The Judge erred in law by ordering an assessment of 

damages while also ordering damages in a specific sum.” 

27. I am satisfied that this appeal must be allowed on the first ground. 

28. Before discussing this ground, I accept that an appellate court does not usually ignore findings 

of fact made by a trial judge. The most recent jurisprudence is this matter is found in the 

judgment of the Privy Council in Bahamasair Holdings Ltd. V. Messier Dowty Inc [2018] 

UKPC 25 considered where Lord Kerr said: 

“[36] The basic principles on which the Board will act in this 

area can be summarised thus: 

1. '…[A]ny appeal court must be extremely cautious about 

upsetting a conclusion of primary fact. Very careful 

consideration must be given to the weight to be attached to the 

judge's findings and position, and in particular the extent to 

which he or she had, as the trial judge, an advantage over any 

appellate court. The greater that advantage, the more reluctant 

the appellate court should be to interfere …'—Central Bank of 

Ecuador v Conticorp SA [2015] UKPC 11, [2016] 2 LRC 46, 

[2016] 1 BCLC 26, para [5]. 

2. Duplication of the efforts of the trial judge in the appellate 

court is likely to contribute only negligibly to the accuracy of 

fact determination—Anderson v City of Bessemer, cited by 

Lord Reed in para [3] of McGraddie. 

3. The principles of restraint 'do not mean that the appellate 

court is never justified, indeed required, to intervene.' The 

principles rest on the assumption that 'the judge has taken 

proper advantage of having heard and seen the witnesses, and 

has in that connection tested their evidence by reference to a 

correct understanding of the issues against the background of 

the material available and the inherent probabilities.' Where 

one or more of these features is not present, then the argument 

in favour of restraint is reduced—para [8] of Central Bank of 

Ecuador.” 

 See also Rowe v Health and Care Professions Council [2019] EWHC 695 

29. However, as the Privy Council also said in Central Bank of Ecuador and others v 

Conticorp SA and others [2015] UKPC 11 : 
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“these principles do not mean that an appellate court is never 

justified, indeed required, to intervene. They only concern 

appeals on fact, not issues of law. But they also assume that the 

judge has taken proper ad-vantage of having heard and seen the 

witnesses, and has in that connection tested their evidence by 

reference to a correct understanding of the issues against the 

background of the material available and the in-herent 

probabilities. In this connection, a valuable coda to the above 

statements of principle is found in a passage from the judgment 

of Robert Goff LJ in Armagas Ltd v Mundogas SA, The Ocean 

Frost [1985] 1 Lloyd's Rep 1 at 56–57. Robert Goff LJ noted that 

Lord Thankerton had said in Watt (or Thomas) v Thomas 

that— 

'It is obvious that the value and importance of having seen and 

heard the witnesses will vary according to the class of case, and, 

it may be, according to the individual case in question.' 

 

Robert Goff LJ then added this important practical note: 

'Furthermore it is implicit in the statement of Lord MacMillan 

in Powell v Streatham Manor Nursing Home [1935] AC 243 at 

p 256 that the probabilities and possibilities of the case may be 

such as to impel an appellate court to depart from the opinion 

of the trial judge formed upon his assessment of witnesses whom 

he has seen and heard in the witness box. Speaking from my own 

experience I have found it essential in cases of fraud, when 

considering the credibility of witnesses, always to test their 

veracity by reference to the objective facts proved 

independently of their testimony, in particular by reference to 

the documents in the case, and also to pay particular regard to 

their motives and to the overall probabilities. It is frequently 

very difficult to tell whether a witness is telling the truth or not; 

and where there is a conflict of evidence such as there was in the 

present case, reference to the objective facts and documents, to 

the witnesses' motives and to the overall probabilities can be of 

very great assistance to a judge in ascertaining the truth.'” 

  

30. In this case, save for findings in paragraphs 100 and 101 of his judgment (which are dealt with 

later in this judgment), we are not ignoring any finding of fact made by the judge. Indeed, his 

judgment contains very few expressed specific findings on any disputed fact. We are 

considering the evidence adduced at the trial to determine if it was sufficient to prove the 

pleaded claim of the Respondent or the Appellant’s pleaded counterclaim. 
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The Respondent did not discharge the burden of proof to satisfy the Court that the 

allegations in the Writ of Summons/Statement of Claim were proven (Grounds 1, 5, 6 and 

16) 

31. It is a basic principle of civil litigation that parties are bound by their pleadings. “It is 

fundamental to our adversarial system of justice that the parties should clearly identify the 

issues that arise in the litigation, so that each has the opportunity of responding to the points 

made by the other. The function of the judge is to adjudicate on those issues alone” See Al 

Medinnii v Mars (UK) Ltd [2005] EWCA Civ 1041 

32. It is also fundamental to our system of litigation that the burden is on a plaintiff to prove its 

pleaded case. The standard of proof is on a balance of probabilities. 

33. As pointed out earlier the statement of claim does not identify what contractual term 

(expressed or implied) of either the two pleaded agreement which the bank is alleged to have 

breached.  

34. The material terms of an agreement which are relied on in a matter should be set out in a 

statement of claim. 

35. It is surprising that the bank did not require the respondent to further particularize its claim 

by identifying the contractual term the bank is alleged to have been breached. 

36. But it appears that the respondent’s case in contract was that in breach of contract the bank 

honoured withdrawals of monies from her account which were not made by a card issued to 

her by the bank.   

37. The only evidence in support of that claim was the evidence of the respondent that she did not 

use her card and that she never used her card to withdraw monies from an ATM machine. 

38. She said that she never gave her card to anyone nor did she give her PIN number to anyone.  

39. However, the evidence also is that she had lost or misplaced her card for periods of time. The 

evidence is also consistent with the fact that someone else may have used her card and pin 

number to withdraw monies.  

40. The judge did not find as a fact that the withdrawals were made otherwise than by use of the 

card. There is no evidence that there was skimming and the judge did not find as a fact that 

there was skimming. The respondent speculated that this may have been done but the 

testimony from bank officials was that the withdrawals were made by the card issued to the 

respondent using her PIN. The respondent alleges that this must be false as withdrawals were 

made from machines in New Providence when she had the card with her in New York as 

evidence by the purchases that she made in New York during that period. Regrettably the 

judge did not analyze that evidence and make any specific finding that the respondent could 

not have used the card on those dates. However, having regard to the dates the evidence was 

consistent with the use of the card on the day the respondent left for New York and on the day 

that she arrived from New York. 
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41. In short, the plaintiff has led no evidence that the withdrawals were made by a card other than 

her own and as I said the judge did not expressly make that finding. 

42. Moreover, the respondent did not bring to the attention of the bank that any withdrawals were 

improperly made until well after the withdrawals had taken place. 

43. Although the respondent could monitor movements on her account by accessing that 

information from the ATM machines she chose to only monitor her account when she went 

into a branch to withdraw monies. Indeed, as the trial judge said in paragraph 13 of his 

judgment the respondent “was aware that there were other ways of receiving balances but said 

that the ways she heavily relied on had ceased, but couldn’t recall when the bank stopped 

updating the pass books”. The evidence from the ban was to the effect that the bank’s policy 

of not updating passbook was in 2016. 

44. It was a term of the Scotiacard Cardholders Agreement that the Respondent would “regularly 

update your passbook and check your account statements and balances to verify all 

transactions haven properly recorded”. The evidence is that the respondent between 

September, 2015 and February 2016 made no effort to verify any account statement.  

45. The respondent argues that she did not and could not verify as she had no account statements 

from the bank and that the bank had advised her that it was discontinuing updating passbooks 

for deposit accounts.  In my judgment that is too restrictive an interpretation of that provision. 

The respondent like any cardholder can obtain information about their account by many 

means including using the card at an ATM machine. The obligation to check account 

statements and balances must include and obligation to check them through use of the ATM 

ABM machines.  As I noted earlier, the respondent acknowledged that she was aware that she 

could check account balances by other means.  

46. In paragraph 100 and 101 of the judgment the judge said: 

“100. The Defendant took away the opportunity for the Plaintiff 

to keep abreast and monitor unauthorized transactions on her 

account. Despite the PFSA containing a clause which placed an 

obligation on the De-fendant to NOTIFY the Plaintiff of any 

additions, or changes to the terms and conditions of the PFSA. 

No evidence was lead by the Defendant which demonstrated that 

any reasonable notice was given to the Plain-tiff notifying her 

that it was no longer possible to update her passbook which was 

the only way she would have discovered the unauthorized 

transactions. 

101. There were transactions on the ATM card from September 

2015, to February 2016 not carried out by the Plaintiff.” 

47. Two points should be noted from those paragraphs. Firstly, the judge finding that the bank 

took away “the opportunity for the Plaintiff to keep abreast and monitor unauthorized 

transactions on her account” is clearly wrong and inconsistent with the evidence. As pointed 
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out earlier, Pinder acknowledged that she could verify her account by other means. Secondly, 

although the judge found that the transactions from September, 2015 to February 2016 were 

“not carried out by the Plaintiff” he did not find as a fact that the transactions were not carried 

out by the use of Ms. Pinder’s card.  

48. As the bank has pleaded, it must be a breach of that obligation to verify and monitor by not 

doing so in the period September, 2015 to February, 2016. 

49. In short, the respondent has not pleaded, nor has she identified what term of either of the two 

contracts that the bank has breached. She has not adduced any evidence to show that the 

withdrawals were made otherwise than through the card(s) which the bank issued to using her 

PIN number.  

50. She has not led any evidence that the bank issued a second card. The claim for breach of 

contract on the evidence was not proven. 

51. The respondent also brought a claim for breach of fiduciary duty. Although pleaded 

inelegantly, this claim is based on an alleged duty to monitor the respondent’s account and a 

duty to detect unauthorized use of the respondent’s card. 

52. The duty to monitor the respondent’s account, the respondent claim is imposed by the 

Financial Transaction Reporting Act, 2018. Again I point out that there is no pleaded claim 

based upon a breach of statutory duty under the FTRA. Indeed no claim can be made based 

upon the 2018 statute which came into effect in 2018 after these impugned withdrawals had 

taken place. There was a 2001 statute in effect in 2015 and 2016, but the judge has not based 

any liability on that 2001 statute. Moreover the provisions of sections 5 and 12 found in the 

2018 statute upon which the judge relied are not found in the 2001 statute.   In my judgment 

it is simply wrong to find liability based on the 2018 statute which was never pleaded and 

which did not exist when the transactions were made. 

53. The judge then relied upon the decision in JP Morgan Chase Bank, N.A. v The Federal 

Republic of Nigeria [2019] EWCA Civ 1641 and what has been called the Quincecere duty 

of care.  

54. In that case Federal Republic of Nigeria (the FRN) brought a claim against JP Morgan to 

recover the sum of US$875,740,000 which was held in a depository account in the FRN's 

name with the bank under a depository agreement. The bank, on instructions by authorised 

signatories of the FRN, transferred out sums of money to third party accounts. The FRN 

claimed that the payments were made in breach of the duty of care in Barclays Bank plc v 

Quincecare Ltd[1992] 4 All ER 363 (Quincecare duty) which the FRN contended the bank 

owed to the FRN as its client. It was alleged that the bank had been put on inquiry that the 

transfers were part of a corrupt scheme by which the FRN was being defrauded. There was 

no allegation that the bank knew about or was in any way involved in the alleged fraud, but it 

was said that the bank should have realised that it could not trust the officials from whom it 

took instructions. 
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55.  The judge quoted extensively from the judgment in that case as to the nature of the 

Quincecare.  I do not propose to repeat them. 

56. In my judgment the nature of the Quincecare duty of care is best summed up in the decision 

of the Scottish Court of Session in Sekers Fabrics Limited v Clydesdale Bank plc [2021] 

CSOH 89.    

57. In that case, the pursuer, Sekers Fabrics, had a business bank account with Clydesdale Bank, 

the defender. Sekers claimed that it was an implied term of the contract that the bank had a 

duty to exercise reasonable skill and care. Several breaches of that duty are alleged. The 

breaches are said to have occurred at a time when a fraudster was in contact with Sekers to 

carry out a scam, which resulted in funds being transferred from Sekers' account to accounts 

under the fraudster's control. The bank accepted the existence of the implied term, but argued 

that it was subject to certain limitations. The bank contended that Sekers’ claims failed 

primarily because they do not fall within the scope of the duty of care but also for other 

reasons. The court had to consider whether Sekers claim failed as a matter of law.  

58. The judge said: 

“[8]  While the existence of the implied term was admitted, that 

was under explanation that in this context it extended only to 

reasonable skill and care in executing the pursuer's payment 

instructions. The pursuer's averments of breach were irrelevant 

on two broad grounds. Firstly, to the extent that the pursuer 

appeared to rely upon what is known as the Quincecare duty, 

identified in Barclays Bank plc v Quincecare Ltd [1992] 4 All 

ER 363 : (i) that duty is limited in its application to 

circumstances where a bank is on notice/inquiry that an 

authorised agent of its customer is seeking to misappropriate the 

customer's funds (in other words, the instruction to debit an 

account is in fact unauthorised having regard to the duties 

imposed on such an agent or fiduciary); and (ii) that duty arises 

in and about executing the customer's orders and is wholly 

negative in nature, being a duty to refrain from acting on those 

orders in certain specific circum-stances. In other words the 

Quincecare duty was not one which imposed positive obligations 

on a bank to address and combat fraud as such, contrary to the 

entire gravamen of the pursuer's pleaded case. Secondly, the 

pursuer's averments as to the scope of the duty to exercise 

reasonable skill and care, and the alleged breaches of that duty, 

were not otherwise relevant on any other grounds in law and in 

any event they materially lacked specification.  

[9]         The primary duty of a paying bank is to honour its 

customer's instructions and make payments as instructed in 
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accordance with its mandate: Paget's Law of Banking 15th ed 

at para 23.1. That primary duty is not absolute, given the 

existence of the Quincecare duty, but the bank's duty is 

subordinate to its primary obligation to implement its 

customer's payment mandate, adhering strictly to the terms of 

its mandate: Chitty on Contracts 33rd ed Volume II, paras 34-

311. The Quincecare duty, as explained in that case (at 376g-h), 

is that a banker must refrain from executing an order if and for 

as long as the banker is “put on inquiry” in the sense that he has 

reasonable grounds (although not necessarily proof) for 

believing that the order is an attempt to misappropriate the 

funds of the company. Reference was also made to Singularis 

Holdings Ltd (In Official Liquidation) v Daiwa Capital Markets 

Europe Ltd [2019] UKSC 50 and JP Morgan Chase Bank, N.A. 

v The Federal Republic of Nigeria [2019] EWCA Civ 1641, 

which confirmed and approved the formulation of the nature 

and scope of the duty of care as set out in Quincecare. They both 

involved multi-million pound frauds facilitated by those in 

control of the customer and/or its bank account. It was in such 

circumstances that the Quincecare duty can, in principle be 

engaged. [Emphasis added] 

59. There is simply no evidential basis for finding that the bank in this case was put on inquiry 

that any attempt was being made to improperly withdraw moneys from the respondent’s 

account prior to February, 2016 when the respondent first alerted the bank that her account 

balance was wrong and that she did not make any withdrawals since September, 2015. The 

withdrawals were being made using the respondent’s card with her PIN. 

60. As to withdrawals made after February, 2016 when the respondent was issued a new card, the 

respondent has led no evidence which would justify the bank being on inquiry that her card 

was again being improperly used. Again there was no evidence that she monitored her account 

between February 2016 and November, 2016 when she discovered further withdrawals from 

her account. She did not bring to the attention of the bank that withdrawals were again being 

made improperly. 

61. Assuming that the withdrawals were improperly made, the issue is whether the respondent 

has made a case that the loss was caused by some breach of a term expressed or implied in 

her agreements with the bank or as a result of some duty in tort owed by the bank to her. 

62. In the absence of any evidence that there was skimming or another card being issued by the 

bank, there is in my judgment simply no basis in law in holding the bank liable for the loss. 

63. In her agreement with the bank, the respondent accepted a responsibility to regularly monitor 

her account and to immediately report any improper transaction on her account. She had the 

ability to do so but did not do so. It was that failure which caused the loss. There was simply 
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no evidential basis for the judge to find liability on the part of the bank on the respondent’s 

pleaded case. 

64. I would allow the appeal and set aside the judgment.  

65. The parties are invited to make written submissions regarding cost. The respondent is to 

submit its submissions by the 31 December 2021 and the appellant is given 1 week to submit 

submissions thereafter.         

 

__________________________________________ 

The Honourable Sir Michael Barnett, P 

 

66. I agree. 

 

__________________________________________ 

The Honourable Mr. Justice Isaacs, JA 

67. I agree also. 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 

 

 

 

 


