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The First Respondent issued a Writ of Summons against the Appellants for $15,720,000.00, for 

services rendered to the Appellants, and damages stemming therefrom. The Appellants   

counterclaimed for a number of reliefs, including an order for delivery up by the Respondents to 

the Appellants various documents belonging to the Appellants and an accounting of any sums 

owed by the Respondents to the Appellants. Subsequently, the Appellants issued a  summons that 

included, inter alia, a. an application to strike out the First Respondent's Writ of Summons and 

Statement of Claim pursuant to the Supreme Court Act section 16(3), and Order 18, rule 19 of the 

Rules of the Supreme Court, and b. that the judge order summary judgment pursuant to Order 14, 
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against the Respondents for, inter alia, an order for delivery by the Respondents to the Appellants 

various documents belonging to the Appellants and an accounting of any sums owed by the 

Respondents to the Appellants.  

The judge granted an order, which included, inter alia, that the Respondents deliver up the 

documents belonging to the Appellants by a specific date. The order also contained a penal 

provision, which stated that if the Respondents disobeyed the order they may be held in contempt 

of court and be subject to fines and imprisonment.  

Some 17 months after the order was given, the Respondents had still not delivered up the 

Appellants' documents. Accordingly, the Appellants issued a summons to strike out the Writ of 

Summons and Statement of Claim. However, the Respondents requested that the action not be 

struck out, and instead asked that the judge issue an unless order. The judge, of her own motion, 

gave an Unless Order requiring that the Appellants’ documents be delivered to the Appellants by 

a specific date, and if there was a failure to deliver the document to the Appellants, the Pleadings 

of the Respondents would stand as struck out. 

On the date specified in the Unless Order, the Respondents delivered 70 Bankers Boxes of 

documents to the Appellants. The Appellants argued that the Respondents had not complied with 

the Unless Order, because the Respondents had in an earlier letter admitted that they had “at least 

90 Bankers Boxes and 20 filing cabinets” of documents belonging to the Appellants. The 

Appellants argued that the Respondents’ Pleadings were struck out from the moment that they did 

not deliver all of the documents that they had admitted to having in their possession. Two weeks 

later, the Respondents delivered an additional 61 Bankers Boxes of documents to the Appellants. 

During a subsequent case management, the Appellants reiterated that the Respondents’ Pleadings 

were struck out from the moment they did not deliver all of the documents that they had admitted 

to having in their possession. The Respondents argued that the terms of the Unless Order were not 

sufficiently clear. The judge accepted that the Respondents' delay in complying with the Unless 

Order was not contumacious and that they had given valid reasons for their non-compliance. The 

judge also varied the terms of the Unless Order by adding in the words "20 filing cabinets and 90 

Bankers Boxes".  

The Appellants now appeal the judge’s decision. The main issue for this Court’s determination is 

whether the judge had jurisdiction to vary the Unless Order. This entailed the Court considering 

the question of whether noncompliance with the Unless Order automatically invoked the sanction 

stipulated in the Unless Order. Further, this Court had to determine whether the Respondents could 

obtain relief from sanctions pursuant to the court's inherent jurisdiction. 

 

Held: The appeal is allowed. The judge's decision to vary the Unless Order is quashed. The costs 

of this appeal are to be paid by the Respondents to the Appellants, including the costs provided for 

in the Decision on Costs given by this Court on 5 January 2022. Costs are certified fit for two 

counsel; such costs are to be taxed, if not agreed. 

Once summary judgment is granted, the Judgment creditor must enforce his judgment in the usual 

manner as it would enforce any judgment of the court. There is no authority where a court has 

struck out a claim on the ground that a plaintiff has not satisfied a summary judgment on a 

counterclaim. Therefore, it appears that making the Unless Order was an inappropriate exercise of 

the judge’s power. Moreover, it was made at the request of the Respondents. No issue was raised 

with respect to the Unless Order before the judge and the Unless Order was not appealed to this 

Court. As there is no appeal with respect to the Unless Order, the Unless Order cannot be set aside 

on this appeal. 
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Additionally, when the judge made the Unless Order, she specified the consequences of non-

compliance. Once the judge found that there was non-compliance with the Unless Order, the 

Respondents' Pleadings stood dismissed. The sanction took effect immediately, without the 

requirement for any further order. The judge had no jurisdiction to vary the Unless Order, when 

a. the sanction had already taken effect and b. no application for relief from sanctions had ever 

been made.  Further, the judge could not rely on inherent jurisdiction to vary the Unless Order, 

because the rules of the Supreme Court set out specific provisions stipulating what was to occur 

in the case of a breach of an unless order. The judge would only have been able to vary the Unless 

Order pursuant to inherent jurisdiction if there were no rules of court governing the Unless Order. 

 

Gregory Cottis and Robert Adams SCCiv App & CAIS No. 23 of 202 mentioned 

In Montreal Trust Company v. Churchill Forest Industries (Manitoba) Limited, 1971 CanLII 960 

(MB CA) considered 

Issa Nicholas (Grenada) Limited And Time Bourke Holdings (Grenada) Limited, Eastern 

Caribbean Supreme Court GRENADA GDAHCVAP2015/0029 considered 

Kenton Collinson St. Bernard AND the Attorney General of Grenada et al. Civil Case No. 0084 

of 1999 considered 

Lopes v Justice, Equality and Law Reform [2014] 2 IR 301 applied 

MacMillan Bloedel Ltd. v. Simpson [1995] 4 SCR 725 considered 

Marcan Shipping (London) Ltd v Kefalas [2007] 3 All ER 365 considered 

Meeks and Meeks [2020] JMCA Civ 7 considered 

Oneil Carter et al. and Trevor South et al. [2020] JMCA Civ 54 considered 

Stuart v. Bonamy [1997] BHS J. No. 58 considered 

The Attorney General v Universal Projects Limited [2011] UKPC 37 applied 

 

JUDGMENT 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

 

1. This is an appeal by Belgravia International Bank & Trust Company Limited and Bretton 

Woods Corporation ("Belgravia”) against a judgment of the Supreme Court by Charles J 

whereby she modified an unless order that she had initially given against Sigma 

Management ("Sigma") and Frank Forbes (“Forbes”). 

2. A short precis of the procedural history leading up to this appeal is necessary. 

3. By a generally endorsed Writ of Summons filed on 4 July 2016, Sigma claimed 

$15,720,000.00 from Belgravia for services rendered to Belgravia, and damages stemming 

therefrom.  

4. Belgravia filed a Defence and Counterclaim and issued a Third Party Notice joining Forbes 

as the Third Party. In the Counterclaim they sought, against Sigma and Forbes, the 

following reliefs: 
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"(1)  An order for delivery up and/or transfer by the Plaintiff and/or Third 

Party Forbes to Belgravia of (a) the corporate and trust records, financial 

records and other documents and papers relating to the Belgravia Group 

including Belgravia, (b) all rights, title, interest or title in any assets property 

of or in any company or trust of the Belgravia Group or in any assets or 

property held for or on behalf of any company or trust of the Belgravia Group 

or member of the family which is the ultimate owner of the Belgravia Group, 

and (c) all right, title and interest currently held by the Plaintiff and/or Third 

Party Forbes in any and all bank and trust accounts related to Belgravia or 

any other company or any trust of the Belgravia Group. 

(2)  An order for an accounting of what is due to Belgravia on behalf of the 

companies of the Belgravia Group in respect of monies received by the 

Plaintiff and/or Third Party Forbes for and on account of the Belgravia 

Group; 

(3)  An order for the payment by the Plaintiff and/or Third Party Forbes 

to Belgravia on behalf of the Belgravia Group of the excess payments being 

money had and received by the Plaintiff and/or Third Party Forbes to the use 

of the Defendants and/or the Belgravia Group; 

(4)  Further, alternatively, damages for wrongful and/or fraudulent 

conversion; 

(5)  Damages in contract for breach of the Service Agreement; 

(6)  Damages in tort for breach of duties of care; 

(7)  Damages in equity for breach of fiduciary duties; 

(8) Interest pursuant to the Civil Procedure (Award of Interest) Act, 1992; 

(9) An injunction to restrain and prevent each of the Plaintiff and Third 

Party Forbes (whether by itself/himself, the Plaintiff's directors, officers, and 

either of the Plaintiff or Third Party Forbes' servants or agents) from 

distributing, dissipating, mortgaging, charging, pledging and/or removing 

from the jurisdiction any assets until determination of the matters in this 

action or until further notice. 

(10)  Costs; 

(11)  Further or other relief.”  

  

5. On 20 January 2017, Belgravia issued a summons for summary judgment against Sigma 

and Forbes for delivery up of documents and records (“Summary Judgment Application”). 

I set out the summons in full: 

 

"LET ALL PARTIES CONCERNED attend before a Judge of the Supreme 

Court of the Commonwealth of the Bahamas, in Chambers, Supreme Court, 

Nassau, The Bahamas on __ the day of __A.D., 2017 at __ o’çlock in the __ 

NOON or so soon thereafter as counsel may be heard on the hearing of an 

application on the part of  BELGRAVIA INTERNATIONAL BANK & 

TRUST LIMITED, the First Defendant, and  BRETTON WOODS 

CORPORATION, the Second Defendant (collectively, "Defendants"), for the 

following Orders, namely: 
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1. Pursuant to the Supreme Court Act s. 16(3), O.18, r. 19 RSC, and/or 

the inherent jurisdiction of the Court, an order that the Plaintiff's 

claims and endorsements made by Writ of Summons filed herein 15 

April 2016 and Statement of Claim filed herein on 04 July 2016 (The 

said Writ of Summons and Statement of Claim, collectively, "Claims") 

be struck out or stayed on the following grounds, namely, that the 

Claims are scandalous, frivolous or vexatious; may prejudice 

embarrass or delay the fair trial of the action; and/or are otherwise an 

abuse of the process of the Court, by reason that the Claims purport to 

be for and in respect of fees and services rendered by the Plaintiff 

arising under a purported oral contract agreed in or about January 

2001 and  a purported written agreement dated 01 January 2006 when 

in fact: 

a) The Plaintiff did not exist until, very belatedly, incorporated 

on 13 November 2015 and, accordingly, had no capacity to so 

contract or to render any services and did not, in fact,  render 

any services; 

b) The Plaintiff not being in existence, at no material time was 

the Plaintiff licensed to render the services purportedly 

rendered and upon which the claims are based; 

c) The relevant contractual relationship was, in law, a 

contractual relationship between Third Party Forbes and the 

First Defendant during the material time; 

d) Substantial obligations are owing by Third Party Forbes to 

the First Defendant and claims of liability are made by the 

First Defendant against Third Party Forbes (as the service 

provider under the contract) respecting the contractual 

relationship and such obligations and cause/s of action 

predate the existence of the Plaintiff to the effect that the true 

counterparty to the First Defendant under the contract is 

Third Party Forbes and not the  Plaintiff; and 

e) Insofar as any part of the claims advanced by the Plaintiff 

arise from any purported cause of action which accrued on 

or before 15 April 2010, the same are statute barred and a 

limitation defence has been pleaded. 

2. Pursuant to O. 14, r. 1 RSC,  summary judgment against Third Party 

Forbes (or Third Party Forbes and the Plaintiff) respecting the 

Defendant's claims made at paragraphs 20 to 48 and the prayer of 

counterclaim in the Defence and Counterclaim filed 09 September 

2016, namely, orders for the following: 

 

a) Delivery up and/or transfer by Third Party Forbes and/or the 

Plaintiff to Belgravia of (a) the corporate and trust records, 

financial records and other documents and papers relating to 

the Belgravia Group including Belgravia, (b) all right, title, 

interest or title in any assets property of or in any company or 
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trust of the Belgravia Group or in any assets or property held 

for or on behalf of any company or trust of the Belgravia Group 

or member of the family which is the ultimate owner of the  

Belgravia Group, and (c) all right, title and interest currently 

held by Third Party Forbes and/or the Plaintiff in any and all 

Bank and Trust accounts related to Belgravia or any other 

company or any trust of the Belgravia Group; 

b) An accounting of what is due to Belgravia on behalf of the 

companies of the Belgravia Group in respect of monies received 

by Third Party Forbes and/for the Plaintiff for and on account 

of the Belgravia Group; 

c) Costs 

3. An injunction to restrain and prevent each of Third Party Forbes and 

the Plaintiff (whether by himself/itself, the Plaintiff's directors, officers, 

and either of the Plaintiff's or Third Party Forbes' servants or agents) 

from distributing, dissipating, mortgaging, charging, pledging and/or 

removing from the jurisdiction any assets property of or in any 

company or trust of the Belgravia Group or in any  assets or property 

held for on behalf of any company or trust of the Belgravia Group or 

member of the family which is the ultimate owner of the Belgravia 

Group, until determination of the matters in this action or until further 

notice. 

4. Consequential directions as this court thinks fit for the continuation of 

the action by Counterclaim against Third Party Forbes; 

5. ALTERNATIVELY, an order that, respecting the relevant contractual 

relationship, any and all liability or obligation on the part of the service 

provider shall be fixed jointly and severally upon Third Party Forbes 

and the Plaintiff. 

6. Costs of and occasioned by this application to strike out or stay the Writ 

of Summons, Statement of Claim and indorsements, and for summary 

judgment, directions and/or the alternative relief." (Emphasis added) 

 

6. The Summons was supported by affidavit evidence and resisted by Sigma and Forbes. 

7. I pause to note that the Summons sought a number of reliefs. Firstly an order under O. 18, 

r. 19 of the Rules of the Supreme ("RSC") striking out Sigma's Writ and Statement of Claim 

("Pleadings") as scandalous, frivolous, vexatious and an abuse of process. Secondly, 

summary judgment on the counterclaim under O.14 for the first two of the reliefs claimed 

in the counterclaim. Thirdly, an interlocutory injunction until trial or further order. 

Fourthly, directions for the continuation of the Counterclaim against Sigma and Forbes. 

8. The Summons came for hearing on 16 October 2017, and an “Order” was made in the 

following terms: 
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"UPON THE APPLICATION ("Application") by Summons of the First and 

Second Defendants (collectively, Defendants and the first Defendant singly as 

Belgravia) filed herein on 20 January 2017 

AND UPON READING the evidence, namely:  (1) the Affidavit of Eric Axford 

filed herein on 20 January 2017; (2) Affidavit of Bruno Roberts filed herein 08 

February 2017; (3) Third Affidavit of Bruno Roberts filed herein 04 August 

2017; (4) Affidavit of Damani M Horton filed herein 04 October 2017; (5) 

Affidavit of Frank R Forbes filed herein 21 September 2017; Affidavit of  

Christopher F D Francis filed herein 11 October 2017; and Affidavit of  

Christopher F D Francis filed herein 16 October 2017 

AND UPON HEARING (1) John K F Delaney QC, Esquire of counsel for the 

First and Second Defendants and Giahna Soles-Hunt with him, (2)  Damian 

Gomez QC, Esquire of counsel for the Third Party; and (3)  Raynard Rigby of 

counsel for the plaintiff, and Christopher F D Francis with him 

It is ordered and directed that: 

1. The Third Party and the Plaintiff, do forthwith and in any event no 

later than 30 November, deliver up and/or transfer to the Defendant's 

attorneys, Messrs Delaney Partners, Lyford Manor (West Bldg), 

Western Road, Lyford Cay, Nassau, The Bahamas, the corporate and 

trust records, financial records and other documents and papers 

relating to Belgravia and affiliated persons, entities or trusts 

(collectively, "Belgravia Group"). 

2. Each of the Third Party and the Plaintiff (whether by himself/itself, the 

Plaintiff's directors officers and either of the Plaintiff's or Third Party's 

servants  or agents) be and are hereby restrained from distributing, 

dissipating, mortgaging, charging, pledging and/or removing from the 

jurisdiction any assets property of or in any company or trust of the 

Belgravia Group or in any assets or property held for or on behalf of 

any company or trust of the Belgravia Group a member of the family 

which is the ultimate owner of the Belgravia Group, until after the 

determination of the matters in this action at trial or until further 

order." 

 

9. The Order contained a Penal Notice: 

 

"IF YOU FRANK R FORBES AND/OR SIGMA MANAGEMENT 

BAHAMAS LTD DISOBEY THIS ORDER YOU MAY BE HELD IN 

CONTEMPT OF COURT AND ANY OF YOUR DIRECTORS MAY BE 

IMPRISONED, FINED OR HAVE YOUR ASSETS SEIZED. ANY OTHER 

PERSON WHO KNOWS OF THIS ORDER AND DOES ANYTHING 

WHICH HELPS OR PERMITS THE THIRD PARTY AND/OR THE 

PLAINTIFF TO BREACH THE TERMS OF THIS ORDER MAY ALSO BE 

HELD TO BE IN CONTEMPT OF COURT AND MAY BE IMPRISONED, 

FINED OR HAVE THEIR ASSETS SEIZED"  
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10. It is to be noted that the summary judgment was only for the delivery up of documents and 

not for the accounting sought in paragraph 2.b) of the Summary Judgment Application. 

Further, there was no order made on Belgravia’s application to strike out Sigma's Pleadings 

under O. 18, r. 19, as sought in paragraph 1 of the Summary Judgment Application. It 

should also be noted that the injunctive relief was an interlocutory order until judgment or 

further order. Further, the Penal Notice stated that failure to comply would constitute a 

contempt of court with penal consequences. There was nothing to suggest that Sigma’s 

claim would be struck out for failure to satisfy the summary judgment. 

11. The document is described as an "Order", but it contained a summary judgment as well as 

an interlocutory injunction. 

12. In her judgment, which is the subject of this appeal, the judge said: “This was not an Order 

for discovery but an Order for the return of the Defendant’s property.” (Emphasis added) 

The judge was correct that it was not a “discovery order”. It was a summary judgment, 

made under O. 14, for the return of the Defendant's property. In its oral submissions at the 

hearing of the appeal, Belgravia confirmed that summary judgment had been granted by 

stating: 

 

“So my lords, as I mentioned that Her Ladyship in October, 2017 granted 

summary judgment in favour of the Appellants by making an order directing 

the Respondents to turn over documents and records belonging to the 

Appellants.” (Emphasis added) 

 

13. At the same time the Order was made, the judge gave directions with respect to standard 

disclosure, exchange and inspection of documents. It will be recalled that the Summons 

also asked for directions. It must also be noted that even after the Order, the principal action 

by Sigma remained outstanding as well as the other reliefs, including the claims for an 

accounting and for damages as sought in Belgravia's Counterclaim. 

14. In March, 2019 (17 months after the summary judgment was given) Sigma and Forbes still 

had not satisfied the summary judgment. Accordingly, Belgravia took out a new summons 

(“Strike-Out Summons”) to strike out Sigma's Pleadings. This time the basis of the 

application was not O. 18, r. 19, but under the court's inherent jurisdiction and under O. 

31A, r. 20 because of Sigma’s failure to comply with the summary judgment. The Strike-

Out Summons was in the following terms: 

 

"LET ALL PARTIES CONCERNED attend before a Judge of the Supreme 

Court at the Supreme Court Building, Bank Lane, Nassau, Bahamas on the 

day __of A.D., __2019 at __o'clock in the noon on the hearing of an application 

on behalf of Belgravia International Bank & Trust Company Limited 

("Belgravia") and Bretton Woods Corporation ("Bretton Woods") for the 

following Orders against the Plaintiff, viz. Sigma Management Bahamas Ltd. 
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(*SMBL") and the Third Party, viz. Frank Forbes pursuant to the inherent 

jurisdiction of the Court and Order 31A, r. 20 of the Rules of the Supreme 

Court 1978 on the grounds of their failure to comply with the Order of this 

Honourable Court made herein dated 16 October, 2017, viz.: 

1) An Order that SMBL's Writ of Summons filed herein on 15th April, 

2016, Statement of Claim filed herein on 4th July, 2016 and Reply and 

Defence to Counterclaim of the First and Second Defendants filed 

herein 19th October, 2016, shall each be struck out and the claims made 

pursuant thereto shall stand dismissed: 

2) An Order that Frank Forbes' Third Party Defence filed herein on 2nd 

December, 2016 shall be struck out: 

3) An Order that Judgment shall be entered in favour of Belgravia and 

Bretton Woods, with damages to be assessed, pursuant to their 

respective claims and counterclaims as set forth in the Amended Third 

Party Notice filed herein on 8th September, 2016 and the Defence and 

Counterclaim filed herein on 9th September, 2016; and 

4) An Order that SMBL and Frank Forbes shall bear the Costs of 

Belgravia and Bretton Woods of and occasioned by these proceedings, 

such Costs to be taxed if not agreed." (Emphasis added) 

 

15. When the Strike-Out Summons came on for hearing on 5 July 2019, Belgravia urged the 

Court to dismiss the action because of Sigma's abusive and/or contemptuous conduct in not 

complying with the Order of 16 October 2017. 

16. At the hearing of the Strike-Out Summons, Sigma did not argue that the court had no 

jurisdiction to strike out Sigma's claim on the basis of non-compliance with summary 

judgment on the Counterclaim. Rather, it urged the court to make an unless order, instead 

of striking out the action. Therefore, it appeared that all of the parties were of the view that 

the failure of a Plaintiff to satisfy a summary judgment Order on the Counterclaim gave 

the court the power to strike out Sigma's Pleadings. 

17. On 5 July 2019 the court, of its own motion, made the following order (“the Unless Order”):  

 

“1. Unless the Plaintiff and the Third Party do by or before 5:00 PM on 26th 

July, 2019 deliver up and/or transfer to the First and Second Defendants’ 

attorneys, Messrs. Higgs & Johnson, Lyford Crescent, Lyford Cay, New 

Providence, The Bahamas, the certain corporate and trust records, financial 

records and other documents and papers relating to the First Defendant and 

affiliated persons, entities or trusts that were previously ordered and directed 

to be delivered up and/or transferred pursuant to the terms of the Order 

herein dated 16th October, 2017 and filed on 3rd November, 2017, the Plaintiff’s 

claims pursuant to its Writ of Summons and Statement of Claim shall  stand 

dismissed with Costs to the First and Second Defendants, to be taxed if not 

agreed;  

rrigby
Highlight
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2. In the event of non-compliance with the foregoing paragraph, the First and 

Second Defendants’ claims and counterclaim as against the Plaintiff and the 

Third Party, respectively, shall be proceeded with should the First and Second 

Defendants so choose;  

3. The parties shall attend before the Court at 10:00 a.m. on 29th July 2019 for 

further case management directions.” (Emphasis added) 

 

18. The Order of 16 October 2017 was already a judgment on paragraph 1 of the Counterclaim. 

The court had already granted the principal relief sought in paragraph 1 of the 

Counterclaim. In my judgment, paragraph 2 of the Unless Order could therefore only relate 

to the other reliefs claimed in the Counterclaim, for which judgment had not already been 

given.  

19. On 29 July 2019, the parties appeared for further case management as required pursuant to 

the terms of the Unless Order. At that case management hearing, Belgravia insisted that 

Sigma and Forbes had not fully complied with the Unless Order; Sigma insisted that it had 

complied. Case management was further adjourned to 2 October 2019 and then to 7 

November 2019. 

20. On 7 November 2019, Belgravia reiterated that Sigma had not complied with the Unless 

Order and, as a result, was in contempt of court.  Significantly, Belgravia argued that due 

to Sigma’s non-compliance, Sigma’s Pleadings stood struck out. The matter was again 

adjourned to 18 November 2019. The parties were required to prepare submissions on the 

issue of compliance/non-compliance with the Unless Order. 

21. After considering the submissions, on 15 January 2021, the judge delivered a judgment 

varying the Unless Order. In her judgment, the judge set out the legislative framework for 

striking out pleadings, specifically O. 18 r. 19(1) and O. 31A r. 20(1). The judge referred 

to several authorities in relation to a court’s power to strike out an action or pleadings, 

namely B.E. Holdings Limited v Piao Lianji [2014/CLE/gen/01472]; Absa Bank Ltd. 

v. Meridien International Bank Ltd (In Liquidation) [2002] BHS J. No.15. 

22. The judge then went on to consider striking out for failure to comply with unless orders. 

She cited the decision of this Court (differently constituted) in Robert Adams (A 

beneficiary of the Estate of Raymond Adams) v Gregory Cottis (As Executor of the 

Estate of Raymond Adams) 2018/PRO/cpr/00035, which she indicated set out some 

general case management powers. The court also cited C v Magnet Ltd [2016] EWCA 

Civ 906 as authority for the proposition that with unless orders, non-compliance means that 

sanctions will automatically follow. Further, the sanction “takes effect without the need for 

any further order if the party to who it is addressed fails to comply with it in any material 

respect”: Marcan Shipping (London) Ltd v Kefalas [2007] 3 All ER 365, per Moore-

Bick LJ at paragraph 34. Finally, the court stated that the terms of an Unless Order must 

be clear and precise: Morgans (a firm) v Needham [1999] Lexis Citation 15. 

rrigby
Highlight



11 

23. At paragraph 32 of the judgment, the judge identified what she considered to be the key 

issue for determination. 

  

"[32] The key issue in this case is whether Sigma and Frank Forbes complied 

with the terms of the Unless Order which was made on 5 July 2019. Sigma and 

Frank Forbes asserted that the Unless Order was complied with and Belgravia 

and Bretton Woods argued that there was non-compliance with the Unless 

Order. The issue is therefore a narrow one."  (Emphasis added) 

 

24. Following this, the judgment went on to discuss the submissions of the parties. 

25. Applying Absa Bank, the judge found that although Sigma took 21 months to deliver the 

documents, this delay was not contumacious because it was unintentional and excusable. 

The court held that Sigma had kept the court informed of Forbes’ medical condition and 

the reason(s) for the non-compliance with the Order and that the delay was unavoidable 

because of Forbes’ medical condition. 

26. The judge also held that given the conflicting stories as to whether the documents had been 

destroyed or not, it was a reasonable inference that Sigma and Forbes were "not being frank 

to the Court"; the court concluded that "it is my firm view that Sigma/Frank Forbes have 

much more documents in their possession than 70 Bankers Boxes." 

27. Notwithstanding these findings, the judge concluded that the Unless Order should have 

been more precise and specific. Accordingly, she declined to strike out Sigma's Pleadings. 

Instead, she gave the following order at paragraph 53 of the judgment: 

 

"[53] To end this long discourse, full and frank disclosure must now be made. 

I shall therefore make the following order:  

“1. Unless the Plaintiff and the Third Party do by or before 5:00 PM on 

30th January 2021 deliver up and/or transfer to the First and Second 

Defendants’ attorneys, Messrs. Higgs & Johnson, Lyford Crescent, 

Lyford Cay, New Providence, The Bahamas, the 20 filing cabinets and 

90 Bankers Boxes of corporate and trust records, financial records and 

other documents and papers relating to the First Defendant and 

affiliated persons, entities or trusts that were previously ordered and 

directed to be delivered up and/or transferred pursuant to the terms of 

the Order herein dated 16th October, 2017 and filed on 3rd November, 

2017, the Plaintiff’s claims pursuant to its Writ of Summons and 

Statement of Claim shall stand dismissed with Costs to the First and 

Second Defendants, to be taxed if not agreed;  

2. In the event of non-compliance with the foregoing paragraph, the 

First and Second Defendants’ claims and counterclaim as against the 

Plaintiff and the Third Party, respectively, shall be proceeded with 

should the First and Second Defendants so choose.  
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3. In the event that the Plaintiff and the Third Party are unable to 

produce those documents stipulated in paragraph [1] of this Order, the 

Plaintiff and the Third Party must swear, within fourteen (14) days 

hereof, an affidavit explaining whether the Relevant Documents as 

specified and/or described in Paragraph [1] have at any time been in 

their possession, custody or power but no longer are and they must 

detail when they parted with them and what has become of them.  

4. The parties will address the Court on costs at the adjourned hearing.  

5. There shall be a Further Case Management Conference on Thursday 

18 February 2021 at 9.30 a.m. for one hour." (Emphasis added) 

 

28. Belgravia appealed on several grounds, which were not merely appeal grounds but 

travelled into the realm of submissions. I will therefore summarize the main grounds which 

I regard as identifying the germane issues. I note that during oral submissions in this appeal, 

counsel for Belgravia grouped various grounds of appeal, no doubt acknowledging that 

several grounds overlapped. For the purposes of this appeal, grounds 1, 4, 5, 7, 8, 9, 12, 

and 13 are set out below: 

 

“GROUND ONE: Having correctly delineated the Narrow Question, namely, 

"whether or not Sigma and Frank Forbes had complied with the terms of the 

Unless Order (which in turn required compliance with the Delivery Up 

Order", the learned Judge subsequently erred by (ii) straying outside the 

ambit of the Narrow Question by, inter alia, purporting to contemplate a 

purported discretionary power to "strike out". 

 

GROUND FOUR: The learned Judge erred by failing to hold that: (i) Sigma 

and Frank Forbes had failed to comply with the Unless Order, (ii) the sanction 

stipulated in the Unless Order took effect automatically and, therefore, (iii) the 

Plaintiffs claims pursuant to its Writ of Summons and Statement of Claim 

stood dismissed. 

 

GROUND FIVE: The learned Judge erred by proceeding as if (after having 

made the Key Determination) she had an unfettered discretion to refuse to 

strike out the First Respondent's Writ of Summons and Statement of Claim. 

GROUND SEVEN: The learned Judge erred by holding that: ‘to allow 

Sigma's case to be dismissed because 70 Boxes instead of 90 (sic) Boxes were 

delivered, in the absence of some provable inventory list of documents which 

were not delivered, would be unsafe and would drive Sigma from its day in 

court.'  

  

GROUND EIGHT: The learned Judge erred in fact and law by agreeing that: 

"...the delay in complying with the Delivery-Up Order was not contumacious or 

intentional but arose out of the fact that Frank Forbes suffered a massive stroke 

about 2 weeks prior to the making of the Order. Applying the reasoning in Absa 

Bank to the facts of the present case, the fact that Sigma took some 21 months 
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does not necessarily mean that the non-compliance was contumacious because 

the delay was unintentional and inexcusable. Besides, Sigma kept the Court 

informed of Frank Forbes' medical condition and the reason(s) for the non-

compliance of the Order." 

 

GROUND NINE: The learned Judge erred in holding that "I agree with Mr. 

Rigby that the Unless Order should have been more precise and specific 

especially since, at the time it was made, the Admission was already disclosed to 

the Court and to Mr. Smith."  

GROUND TWELVE: The learned Judge erred by purporting to engage in 

considerations as to whether allowing the Unless Order to operate might be 

criticised as being draconian. Instead, the learned Judge ought to have abided 

the admonition that whilst a certain “... reluctance had become established in 

the -courts to apply sanctions even where there had been violations of 

peremptory orders... [t]he courts hesitated to act because they did not want 

to be draconian ...” it has nevertheless always been the case that “...the setting 

of a fixed sanction for non-compliance results in the elimination of the 

Court's wide discretion." Kenton Collinson St. Bernard v The Attorney 

General of Grenada et al - GDAHCV Suit No. 1999/0084 at paras. 5 and 9 

GROUND THIRTEEN: In granting relief from sanctions of her own motion: 

13.1  The learned Judge erred in denying the Appellants any or any 

reasonable opportunity to be heard on the issue of whether relief from 

sanctions should be granted and, if so, on what, if any, terms. 

13.2 The learned Judge erred in determining that there existed an 

unfettered discretion to do so. The learned Judge was required to 

apply but did not apply the provisions of Order 3lA, r. 25 of the Rules 

of the Supreme Court, 1978. 

13.3  The learned Judge erred in failing to find that (i) the First and 

Second Respondents' failure to comply with the Unless Order was 

deliberate; (ii) the First and Second Respondents had not provided 

any or any good explanation for their failure to comply with the Unless 

Order; and or (iii) the First and Second Respondents had not 

generally complied with all other relevant rules, practice directions, 

orders and directions and, therefore no relief from sanctions could be 

granted; and, accordingly, the learned Judge exercised a discretion 

which she did not have." 

 

DISCUSSION AND FINDINGS 

29. In my judgment, Belgravia's fourteen grounds of appeal can be conveniently subsumed 

under the following broad categories: 

 

A. Whether the judge could make the Unless Order pursuant to O.31A after 

granting summary judgment under O.14?  
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B. Whether the judge’s Order was complied with given that only 70 Bankers 

Boxes of documents were delivered to Belgravia on the date that the Unless 

Order expired, and then more than 61 Bankers Boxes were delivered 2 

weeks later? 

C. Whether non-compliance with the Unless Order automatically invoked the 

sanction stipulated in the Unless Order? 

D. Whether Sigma and Forbes could obtain relief from sanctions pursuant to 

the court's inherent jurisdiction? 

E. Even if the judge could grant relief from the sanctions acting pursuant to an 

inherent jurisdiction, whether she had evidence before her on which to act?  

F. Whether the judge erred by holding that to strike out Sigma's Pleadings 

would be draconian?   

 

 

ANALYSIS 

 

A. Whether the judge could make the Unless Order pursuant to O.31A after granting summary 

judgment under O.14? 

  

30. In my judgment, this is the fundamental question, i.e. what was the effect of the summary 

judgment? As stated earlier, the Order was made pursuant to the Summons dated 20 

January 2017.  

31. O.14, r. 5 states: 

 

"5. (1) Where a defendant to an action begun by writ has served a 

counterclaim on the plaintiff, then, subject to paragraph (3), the defendant 

may, on the ground that the plaintiff has no defence to a claim made in the 

counterclaim, or to a particular part of such a claim, apply to the Court for 

judgment against the plaintiff on that claim or part.” (Emphasis added) 

 

32. Applications under O.14 are for final judgment. The basis of the application is that there is 

no defence to the claim. An order for judgment is given where there is no defence to the 

claim or to a particular part of a claim. If there is an arguable defence, a court will not grant 

judgment but will give leave to defend. The matter will proceed to trial. The court does not 

make any other order on an application for summary judgment. It will either grant the 

judgment or give leave to defend. If the court grants judgment, the judgment creditor must 

enforce his judgment in the usual manner as it would enforce any judgment of the court.  

33. I have not seen any authority in which a court has struck out a claim on the ground that the 

plaintiff has not satisfied a summary judgment on a counterclaim. It is therefore unclear to 

me the basis upon which the Unless Order was made after the court granted summary 

rrigby
Highlight
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judgment. It appears to me that the making of the Unless Order was an improper exercise 

of the judge’s power. 

34. However, it is doubtful that we as an appellate court can set aside the Unless Order on this 

appeal. No issue was raised with respect to the Unless Order before the judge and the 

Unless Order was certainly not appealed to this Court. Moreover, it was made at the request 

of Sigma and Forbes. So, the Unless Order having been made and not appealed, I move to 

consider the other issues.   

 

B. Whether the judge’s Initial Order was complied with given that only 70 Bankers Boxes of 

documents were delivered to Belgravia on the date that the Unless Order expired, and then 

more than 61 Bankers Boxes were delivered 2 weeks later? 

  

35. In purported compliance with the Unless Order, Sigma delivered 70 Bankers Boxes to 

Belgravia on 26 July 2019, the same day that the Unless Order was set to expire. 

36. The 70 Bankers Boxes did not seem to be consistent with the amount of Bankers Boxes 

that Forbes himself had asserted was in his and Sigma’s possession. In the judgment 

(paragraph 12), the court stated that Forbes had indicated “the documents [to be delivered 

to Belgravia] are perhaps more voluminous than "25 filing cabinets and 90 Bankers 

Boxes."" (Emphasis added) 

37. At paragraph 50 of her judgment, the judge made a finding that there was non-compliance.  

She asserted that she held a "firm view" that there was not full compliance with the Unless 

Order. As it turned out, the judge's "firm view" was vindicated when on 28 January 2021, 

Sigma delivered an additional 61 Bankers Boxes of documents to Belgravia. Even without 

the benefit of the factual confirmation that there were additional Bankers Boxes on 28 

January 2021, in my judgment it was clear that the 70 Bankers Boxes of documents 

delivered by Sigma and Forbes constituted non-compliance with the Unless Order. 

 

“[50] In my considered opinion, Counsel for Frank Forbes should not make 

any such assertions which cannot be substantiated. Given the conflicting 

positions advanced by Sigma and/or Frank Forbes [the Respondents], it is my 

firm view that Sigma/Frank Forbes have much more documents in their 

possession than 70 Bankers Boxes.” (Emphasis added) 

 

38. It is significant that when Sigma's counsel provided submissions to the judge with respect 

to whether the Unless Order had been breached it argued, inter alia, that “...dismissal of the 

case would only be warranted if it could be proven that the Plaintiff has other documents 

or records in its possession that it is failing and/or refusing to deliver up.” In my judgment, 

by virtue of delivering the additional 61 Bankers Boxes of documents, it provided evidence 

that Sigma/Forbes had other documents or records in their possession and that, at the very 
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least, they were failing to give them up.  Accordingly, there is no basis upon which this 

court can set aside the judge’s finding that Sigma and Forbes had not satisfied the summary 

judgment. 

 

  

C. Whether non-compliance with the Unless Order automatically invoked the sanction 

stipulated in the Unless Order? 

 

39. The relevant law is as follows: 

 

Order 31A  

“20. (1) In addition to any other powers under these Rules, the Court may 

strike out a pleading or part of a pleading if it appears to the Court —  

(a) that there has been a failure to comply with a rule or practice 

direction or with an order or direction given by the Court in the 

proceedings;  

 

24. (1) Where the Court makes an order or gives directions the Court may 

whenever practicable also specify the consequences of failure to comply.  

(2) Where a party has failed to comply with —  

(a) any of these Rules;  

(b) a direction or any order, any sanction for non-compliance imposed 

by the rule, shall have effect unless the party in default applies for and 

obtains relief from the sanction, and in such case rule 26 shall not apply.  

(3) Where a rule, practice direction or order —  

(a) requires a party to do something by a specified date; and  

(b) specifies the consequences of failure to comply, the time for doing 

the act in question may not be extended by agreement between the 

parties.  

 

25. (1) An application for relief from any sanction imposed for a failure to 

comply with any rule, order or direction must be —  

(a) made promptly; and  

(b) supported by evidence on affidavit.  

(2) The Court may grant relief only if it is satisfied that —  

(a) the failure to comply was not intentional;  

(b) there is a good explanation for the failure; and  

(c) the party in default has generally complied with all other relevant 

rules, practice directions, orders and directions.  

(3) In considering whether to grant relief, the Court must have regard to —  

(a) the interests of the administration of justice;  

(b) whether the failure to comply was due to the party or that party’s 

counsel and attorney;  

(c) whether the failure to comply has been or can be remedied within a 

reasonable time;  

rrigby
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(d) whether the trial date or any likely trial date can still be met if relief 

is granted; and  

(e) the effect which the granting of relief or not would have on each 

party.  

(4) The Court may not order the respondent to pay the applicant’s costs in 

relation to any application for relief unless exceptional circumstances are 

shown.  

26. (1) This rule applies only where the consequence of failure to comply with 

a rule, practice direction or Court order has not been specified by any rule, 

practice direction or Court order.” (Emphasis added) 

 

40. Various jurisdictions, with identical provisions to O31A, have addressed the consequences 

that flow from non-compliance with unless orders. 

41. In the recent Jamaican Court of Appeal decision in Meeks and Meeks [2020] JMCA Civ 

7, the Jamaican Court of Appeal held that there are several indisputable principles 

governing unless orders. First, the sanction imposed by the unless order has effect unless 

the defaulting party obtains relief from the sanction and the court has no general powers to 

rectify procedural errors to grant relief to a defaulting party. Further, the sanction takes 

effect automatically once the breach has occurred. Finally, the lower court has no discretion 

to extend time for compliance with an unless order. The court cited with approval the 

decision of Marcan Shipping in which Moore-Bick LJ said that the sanction takes effect, 

"without the need for any further order, once the party failed to comply with it in any 

material respect." 

 

"[34] For the husband, it was submitted that the order of Simmons J had 

varied the order of Palmer-Hamilton J (Ag), by: (i) extending the time for 

compliance; and (ii) changing the type and method of service. On the other 

hand, counsel for the wife proffered the argument that the order made by 

Simmons J could not have varied the order of Palmer-Hamilton J (Ag) as there 

was no application for a variation and the sanction had already taken effect at 

the time of Simmons J's order. In that regard, counsel submitted, the 

husband’s only remedy was to have made and succeeded on an application for 

relief from sanction. 

 

Discussion 

[35] An appropriate starting point to this discussion, is a review of rule 26.7(2) 

of the CPR which stipulates how a party may seek to regularise a breach of an 

unless order, where a sanction has been imposed (as was the case in these 

circumstances), for a party’s failure to comply with its terms. Rule 26.7(2) 

provides that: 

“Where a party has failed to comply with any of these Rules, a direction 

or any order, any sanction for non-compliance imposed by the rule, 

direction or the order has effect unless the party in default applies for 

and obtains relief from the sanction, and rule 26.9 shall not apply.” 
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[36] It is clear that, emerging from this rule are two indisputable principles: 

(i) the sanction imposed by the order for failure to comply has effect, unless 

the defaulting party obtains relief from sanction; and (ii) rule 26.9, which gives 

the court general power to rectify procedural errors cannot be applied in such 

circumstances to grant recourse to a defaulting party. 

[37] Also without doubt is the principle set out in the case of Marcan Shipping 

(London) Ltd v Kefalas and Another [2007] EWCA Civ 463: the sanction of 

an unless order takes effect automatically upon the occurrence of the breach. 

[38] It therefore follows that, when the husband failed to specifically disclose 

the required information by 20 March 2017, his statement of case stood struck 

out. Thus, at the time the parties appeared before Simmons J, the sanction 

would already have been in effect. At that time, there was no formal 

application for relief from sanction being considered by Simmons J. 

Accordingly, it is necessary to explore how the court ought to treat with the 

exercise of discretion to grant relief from a sanction imposed pursuant to rule 

26.7, in the absence of a formal application for relief from sanction, pursuant 

to rule 26.8. 

[39] In the case of Keen Phillips (a firm) v Field [2007] 1 WLR 686, an order 

was made that, unless the party filed a certified transcript by a particular date, 

permission to appeal would be refused. Due to no fault of the party or his 

counsel, the transcript was filed outside the stipulated period. The Court of 

Appeal of England and Wales had to consider whether a judge below had 

jurisdiction to extend time for compliance (which the judge had done) and 

grant permission to appeal, subsequent to the party’s failure to comply with 

the unless order, notwithstanding that a formal application was not made for 

relief from sanction. 

[40] The headnote of that judgment reads: 

“The court’s general case management powers to extend time pursuant 

to CPR r 3.1(2)(a) [similar to our 26.1(2)(c)] and to act on its own 

initiative pursuant to CPR r 3.3(1) [similar to our 26.2(1)] are not cut 

down by CPR r 3.8(1) [similar to our 26.7(2)]. The court therefore has 

jurisdiction to extend time for compliance with a case management 

order even where no application has been made under rule 3.8 by the 

party in default for relief from the sanction for non-compliance with 

the order.... the judge had jurisdiction to extend time and grant 

permission to appeal notwithstanding that the claimant had not applied 

formally for relief from the sanction for non-compliance.” 

[41] Parker LJ, in that case, was content to accept that, in the circumstances, 

by granting an extension of time, the learned judge was granting relief from 

sanction within the meaning of rule 3.8 and that the general case management 

powers of the court were not limited by rule 3.8. He opined that: 

“The words ‘has effect’ in CPR r 3.8 mean, in my judgment, no more 

than that, absent any exercise by the court of its general case 

management powers in extending time or otherwise granting relief 

from sanction, the sanction will remain in effect until relief from it is 
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granted by the court on an application made under CPR r 3.8 by the 

party in default.” 

[42] It is very important to observe, however, that the relevant English 

provisions differ from our own in that the English court’s general case-

management powers are unfettered by rule 3.8. Additionally, the 

considerations stipulated for granting relief from sanction under the English 

CPR differ in material respects from ours. 

[43] Also helpful in guiding us towards a solution, although reflecting a 

different approach, is the case of George Freckleton v Aston East [2013] 

JMCA Civ 39. In that case, this court upheld the decision of a judge below, 

who had ruled that the court had no discretion to extend time for compliance 

where the husband had failed to comply with an unless order; and had not 

applied for relief from sanction. Morrison JA (as he then was), writing on 

behalf of the court, opined that the correct recourse would be an application 

for relief from sanction pursuant to rule 26.8 of the CPR, the court having 

been powerless to grant relief of its own motion, pursuant to rule 26.9 of the 

CPR. Morrison JA also concluded that neither rule 26.1(2)(c) nor 26.9 could 

avail the husband in that case where a sanction was stipulated and imposed by 

the order. 

[44] The following observations were made at paragraph [23] of the judgment: 

“While I cannot doubt that both Samuels v Linzi Dresses Ltd and 

Pereira v Beanlands were correct applications of the law as it stood 

under the pre 1998 Rules of the Supreme Court in relation to the effect 

of unless orders, I would prefer and adopt the reasoning of the Court 

of Appeal in the post-CPR decision of Marcan Shipping (London) Ltd 

v Kefalas and Another in which Moore-Bick LJ said this (at para 24): 

‘In my view it should now be clearly recognised that the sanction 

embodied in an ‘unless’ order in traditional form takes effect 

without the need for any further order if the party to whom it is 

addressed fails to comply with it in any material respect’.” 

[47] In line with the reasoning from George Freckleton v Aston East, it seems 

to me that the court below has no general power to grant relief from sanctions 

imposed for instances of default in the face of unless orders or to make orders 

to put things right of its own motion: such action ought to be taken pursuant 

to an application for relief from sanction. Thus, where a breach of an unless 

order has already occurred, the unless order could not then be varied to effect 

compliance." (Emphasis added) 

 

42. Next, in Oneil Carter et al. and Trevor South et al. [2020] JMCA Civ 54, (citing Meeks 

And Meeks  with approval) Jamaica's Court of Appeal addressed whether in the absence 

of an application for relief from sanctions, the court could exercise case management 

powers and grant relief. It held that courts cannot use general powers (i.e. inherent 

discretion) to rectify errors, when the court is concerned with relief from sanctions. Rather, 

the defaulting party must apply for relief from sanctions. Most importantly, the court held 
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that where there was already a breach of an unless order, the unless order could not then 

be varied to affect compliance. 

  

"Issue (ii): whether case management powers under part 26 are curtailed by 

rule 29.11 

[45] A further question raised by this appeal is whether, in the absence of an 

application for relief from sanctions under rule 26.8, the court could exercise 

its case management powers under Part 26 and grant an extension of time. The 

applicable provisions are set out below: 

“26.1. (1) … 

(2) Except where these Rules provide otherwise, the court may - 

(c) extend or shorten the time for compliance with any rule, 

practice direction, order or direction of the court even if the 

application for an extension is made after the time for 

compliance has passed;” 

Rule 26.7(2) provides that:  

“Where a party has failed to comply with any of these Rules, a direction 

or any order, any sanction for non-compliance imposed by the rule, 

direction or the order has effect unless the party in default applies for 

and obtains relief from the sanction, and rule 26.9 shall not apply.” 

Additionally, rule 26.9(1), which provides for the general power of the court 

to rectify matters where there has been a procedural error, stipulates that: 

“26.9(1) This rule applies only where the consequence of failure to 

comply with a rule, practice direction or court order has not been 

specified by any rule, practice direction or court order 

[46] The plain meaning of rule 26.7(2) is that in matters pertaining to relief 

from sanctions, the court’s general powers to rectify errors cannot be invoked. 

Rule 26.7(2) expressly excludes the court’s power under 26.9 to rectify matters. 

It is also the case that rule 26.9(1) is dispositive of the issue. 

[47] In George Freckleton v Aston East [2013] JMCA Civ 39, an appeal from 

an order dismissing an application for an extension of time within which to file 

a defence, this court reasoned, at paragraph [21] of the judgment, that rule 

26.1(2)(c) must be read subject to rule 26.7(1) and (2). The court said at 

paragraph [22]: 

“Rule 26.9, which allows the court, of its own motion, to make an order 

‘to put matters right’, is expressly stated by rule 26.7(2) to have no 

application to cases in which the consequence of non-compliance with 

any rule, practice direction, order or direction has been stated by the 

rules or the court. It therefore seems...that neither rule 26. (1)(2)(c) nor 

rule 26.9 could have availed the appellant in the instant case, in which 

the unless order imposed the sanction for non-compliance, which was 

that the appellant’s statement of case should be struck out.” 

[48] The effect is that once a sanction is imposed, whether by an order of the 

court or a rule, the only recourse for a defaulting party is by way of an 
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application for relief from sanctions under rule 26.8. Rule 26.1(2) (c) does not 

apply. 

[49] The respondents aver that the court had power to act on its own initiative 

in making the order to extend time. The relevant rule is 26.2, which states, 

inter-alia: 

“(1) Except where a rule or other enactment provides otherwise, the 

court may exercise its powers on an application or of its own initiative. 

(2) Where the court proposes to make an order of its own initiative it 

must give any party likely to be affected a reasonable opportunity to 

make representations.” 

[50] The introductory words in this rule preclude the court from acting on its 

own initiative for non-compliance with rule 29.11, and this is for the simple 

reason that rule 29.11 sets up its own procedure for dealing with non-

compliance. 

[51] I have taken note of a converse decision in Keen Phillips v Field, which 

dealt with similarly worded rules in England. It was said that the court’s 

general case management powers to extend time are not cut down by the 

provision for relief from sanction and that a time limit, in an order imposing 

sanctions for delay, can be extended, even if no application is made for relief 

from sanctions. This decision suggests that the extension of time provision 

could be used to bypass the strictures imposed by the relief from sanctions 

regime. 

[52] In Marcan Shipping (London) v George Kefalas and Candida 

Corporation, at paragraph 33, Lord Justice Moore-Bick postulated: 

“Keen Philips v Field was a very unusual case. The only question for 

decision was whether the court had jurisdiction to grant relief from 

sanctions under rule 3.8 in the absence of an application by the party 

in default. This court held that despite the wording of rule 3.8, which 

naturally assumes that the party in default will make an application for 

relief, the court has jurisdiction to act of its own initiative in an 

appropriate case. However, the jurisdiction is one which is likely to be 

exercised only rarely because it will usually be necessary for evidence 

to be placed before the court to enable it to consider the various matters 

to which rule 3.9 refers.” 

[53] I am guided by this court’s decision in Meeks v Meeks [2020] JMCA Civ 

7 where, at paragraph [42], the following was stated: 

“It is very important to observe, however, that the relevant English 

provisions differ from our own in that the English court’s general case-

management powers are unfettered by rule 3.8. Additionally, the 

considerations stipulated for granting relief from sanction under the 

English CPR differ in material respects from ours." 

 

[54] With regards to what obtains in Jamaica, the court held, at paragraph 

[47]: 



22 

"...the court below has no general power to grant relief from sanctions 

imposed for instances of default in the face of unless orders or to make 

orders to put things right of its own motion: such action ought to be 

taken pursuant to an application for relief from sanction. Thus, where 

a breach of an unless order has already occurred, the unless order could 

not then be varied to effect compliance." (Emphasis added) 

 

43. Grenada has also had occasion to consider the provisions regarding non-compliance with 

unless orders in the decision of Kenton Collinson St. Bernard AND the Attorney 

General of Grenada et al. Civil Case No. 0084 of 1999. The court opined that even where 

a defaulter has a justifiable excuse for failing to comply with an unless order, the sanction 

still takes effect unless there is prompt application for relief, supported by affidavit 

evidence. 

 

"[10] Rules 26.7 and 26.8 express the central idea that the fixed sanction for 

non-compliance will take effect unless there is a prompt application for relief 

supported by evidence on affidavit. The requirement underscores the 

imperative that the defaulter must act. The defaulter cannot sit by until the 

day of the trial [or the time for compliance has expired], as was the old 

practice, because not even an excuse of superior merit can save the defaulter 

if he does not act promptly to seek relief from sanction. It is mandatory that 

such an application must be made promptly because if an application for relief 

could be made any old time there would be no certainty to trial dates since 

these would need to be vacated to accommodate late compliance that had been 

permitted upon late applications. The companion requirement to 

promptitude, that there must be evidence on affidavit, emphasizes the 

weightiness of satisfying the stated conditions and eliminates the old practice 

of counsel merely trotting out an excuse from the bar table." (Emphasis added)  

 

44. Likewise in Issa Nicholas (Grenada) Limited And Time Bourke Holdings (Grenada) 

Limited, Eastern Caribbean Supreme Court GRENADA GDAHCVAP2015/0029, the 

views of the Eastern Caribbean Supreme Court are consistent with those of Jamaica's Court 

of Appeal. The Eastern Caribbean Supreme Court held that it is not for a court to engage 

in all manner of contortions and maneuvers to assist a party that has not complied with an 

unless order; rather the defaulting party must follow the relevant rules and obtain relief: 

 

"[9] …In Ferdinand Frampton v lan Pinard et al,” Barrow JA, delivering the 

judgment of the Court, although there dealing with an application for 

extension of time to appeal, had this to say at paragraph 19 in speaking of CPR 

26.8 (2) 

“The rule is uncompromising that the court is prohibited from 

exercising its discretion to grant relief from sanctions if these conditions 

are not satisfied. The failure of the applicants to comply with the 
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requirements of the rule puts the applicants in a hopeless position. The 

court is not permitted to guess and to supply the omissions in the 

application ...it is not permissible for the applicants to violate clear 

rules and escape sanctions by leaving it to the court, impressed with the 

importance of the matter, to find a way out for the applicants...The 

rules are not draconian; where a party has made a slip the rules provide 

a procedure and criteria for avoiding the consequence. It cannot be too 

much to ask that the party in default satisfy the reasonable conditions 

that the rules lay down for obtaining relief.”" (Emphasis added) 

 

45. Finally, in Gregory Cottis and Robert Adams SCCiv App & CAIS No. 23 of 202, this 

Court (differently constituted) expressed with approval, albeit obiter, that Marcan 

Shipping provides useful guidance for  dealing with breaches of unless orders. 

 

"22. This Court (differently constituted) recently had occasion to speak to these 

principles in the case of Darlene Allen-Haye v Keenan Baldwin and Brittany 

Baldwin SCCivApp. No. 186 of 2019. In delivering the Judgment of the Court 

Crane-Scott JA stated as follows 

62. Between paragraphs 34 through 36 of its decision in Marcan, 

the English Court of Appeal explained the consequences which flowed 

from non-compliance with sanctions imposed pursuant to courts' case 

management powers under Part 3 of the CPR. It is unnecessary to 

extract the relevant guidance for purposes of our judgment. We would 

simply say that it provides useful guidance to us here in this jurisdiction 

in any case where a sanction or conditional order is embodied (or is 

proposed to be embodied) and its case management order made under 

O. 31A of our current Rule." (Emphasis added) 

 

46. With the background of the aforementioned cases, I now turn to applying the law to this 

instant case. 

47. At paragraph 25 of the judgment, the judge acknowledges that O.31A, r.20 (1) is a part of 

the legislative framework for striking out a pleading. The court made the Order and there 

is no dispute by any of the parties that Sigma and Forbes did not comply with that Order. 

Accordingly, when it made the Unless Order, pursuant to O.31A, r.20 (1), the court 

exercised its power to strike out the pleading on the basis that there was failure to comply 

with the Order. When making the Unless Order, the court specified the consequences of 

failure to comply, i.e. that Sigma's Pleadings shall stand dismissed with costs to Belgravia. 

48. As previously stated, even the judge found as a fact that there had been non-compliance 

when she stated that she had the "firm view" that Sigma and Forbes had more Bankers 

Boxes than they had delivered to Belgravia by the deadline of the Unless Order. In my 
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judgment, once the judge made that finding, the non-compliance with the Unless Order 

was established.  

49. In my judgment, and in accordance with O.31A, r. 24(2)(b), when Sigma and Forbes failed 

to comply with the Unless Order, Sigma's Pleadings stood dismissed with costs to 

Belgravia. The authorities cited above show that the sanction took effect immediately on 

26 July, 2019, without the requirement for any further order.  

50. Pursuant to O.31A, r.24(2)(b), and consistent with the aforementioned decisions, it is clear 

that in order for the sanctions to not take effect, Sigma ought to have applied for and 

obtained relief from the sanction. 

51. It is noteworthy that the judge cited the correct principle of law in paragraph 28 of her 

judgment, viz, that where there is a failure to comply with an unless order, the sanction 

specified in that order will take effect automatically. Thus, in my judgment it is unfortunate 

that the judge nonetheless considered that she had jurisdiction to vary the unless order, 

when a. the sanction had already taken effect and b. no application for relief from sanctions 

had ever been made.  

52. Had the judge or Sigma considered that the Unless Order was not sufficiently clear, this 

ought to have been addressed upon Sigma making an application for relief under O.31A, 

r.25. Notably, O.31A, r.25(1) requires the Court to be satisfied that, inter alia, the failure 

to comply was not intentional and there is a good explanation for the failure. It was while 

making this application that Sigma could have made submissions, supported with an 

affidavit, to the court that they did not comply with the Unless Order because it was not 

sufficiently "precise and specific". In the absence of an application pursuant to O.31A, 

r.25, the judge had no jurisdiction to address the question of whether Sigma and Forbes 

had good reason for failing to comply with the Unless Order.  

 

D. Whether Sigma and Forbes could obtain relief from sanctions pursuant to the court's 

inherent jurisdiction? 

 

53. Throughout the proceedings before this Court, Sigma has argued that it was unnecessary 

to apply for relief from sanctions pursuant to the provisions of O.31A, r.25. Rather, Sigma 

postulates that it was within the judge's inherent jurisdiction to grant relief notwithstanding 

the specific and explicit provisions of O.31A, r.25. In support of its contentions, on 28 July 

2022, Sigma supplied the court with a number of authorities in support of that submission. 

54. Sigma referred to the decision of this court in Stuart v. Bonamy [1997] BHS J. No. 58. In 

that case the court stated, inter alia, that: 

 

"13 In an application to the High Court for an Order which is not 

contemplated by the Rules of the Supreme Court or where the applicant seeks 
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an order in circumstances not envisaged by the provisions of the Rules of the 

Supreme Court, the High Court may resort to its inherent jurisdiction in 

granting the order sought even though the applicant has not in his summons 

expressly asked the court to do so." (Emphasis added) 

 

55. In my judgment, this case does not avail Sigma. The court is stating that where rules are 

silent on a particular issue, only then can the inherent jurisdiction be relied upon. Thus, in 

the case where O.31A, r.25 sets out an explicit framework for dealing with non-compliance 

with unless orders, there would clearly be no need to resort to the inherent jurisdiction. 

56. Further, Sigma relied upon the following excerpt from Halsbury's Laws of England, 

Volume 12A of 2015: 

 

"The jurisdiction of the court which is comprised within the term 

'inherent' is that which enables it to fulfill, properly and effectively, 

its role as a court of law. It has been said that the overriding feature 

of the inherent jurisdiction of the court is that it is a part of 

procedural law, both civil and criminal, and not a part of 

substantive law; it is exercisable by summary process, without a 

plenary trial; it may be invoked not only in relation to parties in 

pending proceedings, but in relation to any one, whether a party or 

not, and in relation to matters not raised in the litigation between 

the parties; it must be distinguished from the exercise of judicial 

discretion; and it may be exercised even in circumstances governed 

by rules of court (although a claim should be dealt with in 

accordance with the rules of court, rather than by exercising the 

court's inherent jurisdiction, where the subject matter of the claim 

is governed by those rules). The term 'inherent jurisdiction' is not 

used in contradiction to the jurisdiction of the court exercisable at 

common law or conferred on it by statute or rules of court. Even in 

an area which is not the subject of statute or statutory procedural 

rules, the court's inherent jurisdiction to regulate how proceedings 

should be conducted is limited because (subject to certain 

established and limited exceptions) the court cannot exercise its 

power in such a way as will deny parties their fundamental common 

law right to participate in the proceedings in accordance with the 

common law principles of natural justice and open justice.” 

(Emphasis added) 

57. However, Halsbury's clearly states that applicable rules of court should be relied on, rather 

than inherent jurisdiction. 



26 

58. Sigma also relied on the Canadian case of In Montreal Trust Company v. Churchill 

Forest Industries (Manitoba) Limited, 1971 CanLII 960 (MB CA), regarding the limits 

of a court's inherent jurisdiction. At page 81, the court stated that: 

 

"Inherent jurisdiction is derived not from any statute or rule but 

from the very nature of the Court as a superior Court of law: "The 

jurisdiction which is inherent in a superior court of law is that 

which enables it to fulfill itself as a court of law.” (p. 27). Inherent 

jurisdiction cannot, of course, be exercised so as to conflict with a 

statute or rule. Moreover, because it is a special and extraordinary 

power, it should be exercised only sparingly and in a clear case. 

 

Master Jacob concludes his very helpful analysis with the following 

definition at p. 51:  

In this light, the inherent jurisdiction of the court may be defined 

as being the reserve or fund of powers, a residual source of powers, 

which the court may draw upon as necessary whenever it is just or 

equitable to do so, and in particular to ensure the observance of the 

due process of law, to prevent improper vexation or oppression, to 

do justice between the parties and to secure a fair trial between 

them.” (Emphasis added) 

 

59. Similarly, this case highlights that inherent jurisdiction is a residual source of powers that 

is relied upon when rules do not address a situation. Further, it should be exercised only in 

exceptional cases. In my judgment, even if inherent jurisdiction could be relied on to grant 

relief from the sanctions in the Unless Order, there is nothing, particularly via affidavit 

evidence, that would show that this is a clear case in which the court should invoke inherent 

jurisdiction to grant relief.  

60. Finally, Sigma relies on the case of MacMillan Bloedel Ltd. v. Simpson [1995] 4 SCR 

725 to support its views on inherent jurisdiction. 

 

"Further, the inherent power of superior courts to regulate their process does 

not preclude elected bodies from enacting legislation affecting that process.  

The court's inherent powers exist to complement the statutory assignment of 

specific powers, not override or replace them. Courts must conform to the rule 

of law and, while they can exercise more power in the control of their process 

than is expressly provided by statute, they must generally abide by the dictates 

of the legislature.  It follows that Parliament and the legislatures can legislate 

to limit and define the superior courts' inherent powers, including their 

powers over contempt, provided that the legislation is not otherwise 

unconstitutional.” (Emphasis added) 
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61. Again, in my judgment, far from supporting Sigma's view, this case reinforces the principle 

that the inherent jurisdiction has to be subservient to specific statutory rules. 

62. In my judgment, the decision of the Privy Council in The Attorney General v Universal 

Projects Limited [2011] UKPC 37 encapsulates the law regarding inherent jurisdiction 

versus rules of court. Lord Dyson said at paragraphs 26-27: 

 

“26. …Mr. Knox submits that, even if the application under rule 26.7 is 

rejected, the court retains an inherent jurisdiction to set aside the judgment in 

order to prevent its own process from being abused where the claim is shown 

to be misconceived and to be bound to fail. 

 

27. Rule 26.2(1) provides that the court may strike out a statement of case or 

part of a statement of case if it appears “(b) that the statement of case or part 

to be struck out is an abuse of the process of the court; or (c) that the statement 

of case or the part to be struck out discloses no grounds for bringing or 

defending a claim”. The rules contemplate that an application under rule 

26.2(1) will be made while the proceedings are on foot, i.e. before judgment is 

entered. If a default judgment is entered, the rules provide that the defendant 

can apply to have it set aside, but only if the conditions set out in rule 13.3(1) 

or rule 26.7 (whichever is applicable) are satisfied. There is no scope for 

recourse to the inherent jurisdiction of the court. The territory is occupied by 

the rules. The court’s inherent jurisdiction cannot be invoked to circumvent 

the express provisions of the rules. As the Board said in Texan Management v 

Pacific Electric Wire and Cable Co Ltd [2009] UKPC 46 at para 57: 

 

“The modern tendency is to treat the inherent jurisdiction as 

inapplicable where it is inconsistent with the CPR, on the basis that it 

would be wrong to exercise the inherent jurisdiction to adopt a 

different approach and arrive at a different outcome from that which 

would result from an application of the rules.” 

 

The argument that Mr. Knox seeks to advance is an attempt to circumvent the 

stringent conditions to which rule 26.7 is subject. It cannot be accepted.” 

(Emphasis added) 

 

63. More recently, in Lopes v Justice, Equality and Law Reform [2014] 2 IR 301, Clarke J 

said at paragraph 15: 

 

"[15] Applications to dismiss at an early stage of proceedings are, when 

brought, frequently based alternatively on the provisions of O. 19, r. 28 of the 

Rules of the Superior Courts 1986 (“RSC”) and the inherent jurisdiction of 

the court. It is important to emphasize that the inherent jurisdiction of the 

court should not be used as a substitute for, or means of getting round, 

legitimate provisions of procedural law. That constitutionally established 

courts have an inherent jurisdiction cannot be disputed. That the way in which 
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the ordinary jurisdiction of those courts is to be exercised is by means of 

established procedural law including the rules of the relevant court is also 

clear. The purpose of any asserted inherent jurisdiction must, therefore, 

necessarily, involve a situation where the court enjoys that inherent 

jurisdiction to supplement procedural law in cases not covered, or adequately 

covered, by procedural law itself. An inherent jurisdiction should not be 

invoked where there is a satisfactory and existing regime available for dealing 

with the issue under procedural law, for to do so would set procedural law at 

nought.” (Emphasis added) 

 

64. In my judgment, inherent jurisdiction only begins where rules of court end. Thus, to the 

extent that the RSC set out specific provisions (particularly O.31A, r.25) stipulating what 

was to occur in the case of a breach of an unless order, it would be inappropriate to ignore 

them in favor of the view that the court should exercise its inherent jurisdiction. If courts 

were to be permitted to ignore clear rules and merely rely on inherent jurisdiction, then all 

rules of court would be otiose. 

 

E. Even if the judge could grant relief from the sanctions acting pursuant to an inherent 

jurisdiction, whether she had evidence before her on which to act? 

 

65. This issue is, in my judgment, academic. As Sigma may well wish to now apply for relief 

from sanction, it would not be appropriate to comment on the evidence that might well be 

led to support such an application. It is however clear that the judge did not consider 

striking out the action at that stage as the appropriate relief and may well have been 

reconsidering the propriety of the unless order.  

 

F. Whether the judge erred by holding that to strike out Sigma's Pleadings would be 

draconian? 

 

66. For the reasons stated under the previous ground, I make no finding on this issue. 

 

Disposition 

67. In the premises, I am satisfied that once the time for compliance had passed, the judge had 

no discretion to vary the Unless Order. Subject to any application for relief from sanctions, 

Sigma and Forbes action stand as struck out as at 26 July 2019 at 5:01 p.m.  Once the judge 

found that there had been non-compliance with the Unless Order, the judge had no further 

discretion, inherent or otherwise, to vary the Unless Order. At that time, Sigma and Forbes 

were obliged to promptly apply for relief from sanctions pursuant to O.31A, r.25. No such 

application has been made. 
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68. For the above reasons, this appeal is allowed. The order of the judge varying the Unless 

Order to extend the time for compliance is set aside. The costs of this appeal are to be paid 

by the Respondents to the Appellants, including the costs provided for in the Decision on 

Costs given by this Court on 5 January 2022. Costs are certified fit for two counsel; such 

costs are to be taxed, if not agreed. 
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