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Civil Appeal – Contract – Agreement for sale - Section 4 of the Coveyancing and Law of 

Property Act - Law of property and Conveyancing (Condominium) Act 

 

Belitza Marling Sagaray-Silva entered into an Agreement for Sale with Replay Destinations 

(Bahamas) Ltd. for the purchase of Penthouse 901, One Ocean Condo Place Condominium, 

Paradise Island. The penthouse was offered for sale at US$ 4,100,000.000, of which $410,000.00 

was paid as a deposit. Unit 901 was undergoing extensive renovations while it was being marketed 

and was advertised as containing 6,165 sq. ft. of living space. However, the Declaration registered 

under the Condominium Act described it as comprising 4,801 sq. ft. The transaction failed to close 

within the original time frame, but the Agreement provided for its continuance unless one of the 

parties issued a notice to complete. The purchaser issued a notice to complete on 8 February, 2019, 

identifying four issues that were said to be in default and giving the vendor until 1 March, 2019 

(21 days from the notice) to make good the default. Numerous letters/emails were exchanged 

between the parties however, in May of 2019 the Appellant filed an Originating Summons seeking 

a Declaration that she had effectively rescinded the agreement for sale and an Order that the 

Respondent return the deposit. The judge found that she was not entitled to rescind the Agreement 

for Sale. The appellant now seeks to overturn the decision of Klein J and seeks a declaration from 
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this Court that the Respondent was entitled to rescind the contract for sale/purchase of the said unit 

and an order for the return to her of the deposit. The court heard the parties. 

Held (Barnett, P dissenting): appeal dismissed. The Appellant shall pay the Respondent’s costs 

of the appeal, certified fit for two attorneys-at-law, such costs to be taxed if not agreed.  

Per The Honourable Mr. Justice Jon Isaacs, JA: The Agreement between the parties recognized 

that the legal description of the Unit was as it appeared in the amended Declaration. The respondent 

could not sell any greater interest in the Unit than what was to be found in the Declaration. The 

purchaser accepted this position albeit, quite possibly, with the understanding that the respondent 

would have to amend the Declaration so that the area of the Unit was accurately reflected therein. 

Mr. Scott, attorney for the appellant submitted that the Judge ought to have implied terms in the 

Agreement to give it business efficacy or as it appears in the ground, “to apply a purposive and/or 

sensible construction to the Contract”. The short answer to Mr. Scott’s complaint is to be found 

in clauses 10 and 11 of the Agreement; and in clause 28 of the Agreement, to wit, where the 

following appears: “therefore, purchaser shall write in below any representations or promises that 

are not set forth in this agreement but that have been made by seller or its purported agents or 

employees and upon which purchaser is relying in making this purchase.”  

The appellant did not inscribe any promise or representation in the Agreement to the effect that 

the Declaration would be amended before the sale went through; hence, she is impaled on her own 

failure to do so and bound by “the express provisions of the instrument”. 

The Judge has done precisely what Mr. Scott contends for, that is, “apply a purposive and/or 

sensible construction to the Contract”. 

Attorney-General of Belize v Belize Telecom Ltd. and another [2009] UKPC 10 considered 

Per The Honourable Madam Justice Crane-Scott, JA ( Concurring): The Appellant was aware 

at the time she entered into the Agreement in July 2018 that she was purchasing a renovated 

condominium (Unit 901) the area of which was considerably larger than the formal legal 

description shown in the plans attached to the Condominium Declaration. The Appellant was fully 

aware of the issues relating to size of the unit as a result of renovations. She specifically contracted 

to take the title to the property described by reference to the plans attached to the Declaration of 

Condominium.  

Both parties were (as the judge found) also aware that an amendment to the Declaration would at 

some stage be required to address the increased square footage of Unit 901 and to adjust its 

appurtenant unit entitlement in the common property. The issues relating to the increased size of 

the unit were obvious from the plans attached to the Declaration of Condominium and constituted 

a defect in title which was known to both parties at the time the Agreement was signed. Despite 

being aware of the defect in title, the Appellant failed, before signing the Agreement, to require 

the inclusion therein of a condition precedent which would have expressly obligated the vendor to 

secure the necessary amendment to the Declaration prior to completion of the sale. 
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In those circumstances, I am satisfied that the judge was correct in law when he found (as he did 

at para [95]) that the Appellant contracted to take the title to the property described by reference 

to the plans attached to the Declaration of Condominium and must be deemed to have accepted 

whatever risks were associated therewith. I agree that grounds 1, 2 and 3 should be dismissed. 

The Appellant is bound by the express terms of the Agreement which she signed. 

The judge was correct in law when he found that the Appellant contracted to take the title to the 

property described by reference to the plans attached to the Declaration of Condominium and must 

be deemed to have accepted whatever risks were associated therewith. 

Bahamasair Holdings Ltd v. Messier Dowty Inc [2018] UKPC 25 considered 

Central Bank of Ecuador v. Conticorp [2015] UKPC 11 considered  

Pryke v. Waddington, (1852) 68 ER 813 mentioned 

Roberts Realty Glinton v. Albacore Developments Ltd, [1988] BHS J. No. 69 considered 

Treco v. Shutley [1996] BHS J No. 123 considered 

Willson v. Greene [1971] 1 WLR 635 mentioned 

 

Per The Honourable Sir Michael Barnett Kt., P (Dissenting): The key question was not “what 

is the nature of the title that the purchaser agreed to accept from the vendor” but rather; what was 

the property that the vendor agree to sell and the purchaser agree to buy by the written agreement 

of July, 2018. 

It is a basic principle of that in construing a contract the object sought to be achieved is to ascertain 

what was the mutual intentions of the parties as to their legal obligations as expressed by the words 

used.  

A proper construction of the agreement the Vendor agreed to sell and the purchaser agreed to buy 

a unit of 6,000 square feet and not a unit of 5,000 square feet.  To limit the agreement to one of 

the penthouse suites with less than 5,000 sq. ft. identified in the 2005 Declaration as amended in 

2010 would be to fail to give any effect to Exhibit A. 

The evidence is undisputed that Unit 901 was advertised as a 6,000 sq. ft. unit. The evidence lead 

at the trial is unequivocal that at the time the agreement was being negotiated the condominium 

building was under renovation and there was no penthouse unit with a square footage as set out in 

the plans to the 2005 Declaration. It was understood by the parties that when the renovation was 

completed the penthouse on the ninth floor would be in excess of 6,000 square feet.  

At the time of the purchaser’s termination of the contract, the vendor could not deliver title to a 

unit of 6,000 square feet. Much of that square footage was part of the common property to which 

the vendor Replay did not have title. The purchaser was in my judgment entitled to rescind the 

contract. The 2005 Declaration as amended did not give the Vendor title to the 6000 sq. ft. At least 

1000 sq.ft was common property under the 2008/2010 Declaration. The vendor could not have 

title to that property unless and until the Declaration was further amended which had not happened 

at the time of the termination or even at the time of the trial. 
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Armbrister v Lightbourn [2012] UKPC 40 applied 

Scarfe v Adams [1981] 1 All E.R. 843 considered 

Pedriks v Grimaux [2021] EWHC 3448 (QB) considered 

Willson v Greene [1971] 1 W.L.R. 635 considered 

    

 

J U D G M E N T 
 

Decision delivered by The Honourable Mr. Justice Jon Isaacs, JA: 

Introduction  

1. By Notice of Motion filed on 5 April 2022, the appellant seeks to, inter alia, set aside the 

decision of Mr. Justice Loren Klein (“the Judge”) made on 24 February 2022, whereby he ruled 

that the appellant was not entitled to avoid or rescind an Agreement for Sale dated 19 July 2018, 

for Penthouse 901, One Ocean Condominium, Paradise Island (“the Unit”); nor was she entitled 

to the return of the deposit of $410,000.00. She also complains about the Judge’s order that she 

pay 85% of the respondent’s taxed costs. 

2. The appellant asks the Court for an order: 

“1. That the said Ruling and Disposition be set aside: and  

2. That it be declared that the Plaintiff is and was entitled to 

avoid and/or rescind the Contract for sale: and  

3. That the Defendant be ordered to repay the Plaintiff the said 

deposit: and  

4. That the Plaintiff be awarded her costs here and below.”  

3. The grounds on which the appellant relies are as follows: 

“1. The Learned Judge erred in law and/or misdirected himself 

in concluding that, since the Unit was part of the relevant 

Condominium Declaration (lodged January 2010) at 4801 sq 

(with 2.06 unit entitlement) and that the Law of Property and 

Conveyancing (Condominium) (“the Act”) was practically a 

land registration system for condominiums, this meant that the 

Defendant could “sell” the Unit, which was actually 6165 sq ft, 

to the Plaintiff (at a price based on 6165 sq ft) without giving 

title to 1364 sq ft, and without committing any breach of 

contract (the doctrine of de minimis being obviously 

inapplicable here): 

2. The Learned Judge erred in law and/or misdirected himself 

in failing to apply a purposive and/or sensible construction to 
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the Contract whereby, instead of holding that the subject matter 

for the contract was the Unit (sic: 901) of 6165 sq ft as described 

by the Defendant’s sales team and as illustrated in the brochures 

et al and as actually inspected by the Plaintiff, the Learned 

Judge held that what was sold was, in law, the Unit (sic:901) as 

set out in the January 2010 Condominium Declaration, so that 

it did not matter that the Defendant was not giving good title to 

1364 sq ft of the Unit. 

3. The Learned Judge erred in law and/or misdirected himself 

in failing to hold that since the Condominium Declaration of 

2010 for the One Ocean Condominium was so markedly 

different from that the actual Condominium as at July 2018 that 

it was no longer “A Declaration for the purposes of this Act...” 

(see Sections 4 and 4(1)(d) and 5(1)) of the Act) in which case 

there would have been no relevant Condominium Declaration, 

the seller would have had to deduce title in the usual way and 

the absurd result in the court below would have been avoided: 

and 

4. Further or alternatively, the learned judge failed to hold as he 

ought to have done (having had drawn to his attention the 

judgment of Winder J of the 20th December 2021 in the case of 

One Ocean Association v Qamea Stanley Limited and Ors 

2020/CLE/gen/00385 and its implications beginning at 

paragraphs 28, et seq of that judgement), that the encroachment 

on the Common Property (as defined in the Act) following the 

substantial renovation by the Defendant as a second developer 

were of such magnitude and scale that the 2010 amendment to 

the Declaration ceased to be a Declaration within the meaning 

of sections 4 and 5 ibid and accordingly unless and until 

corrected by lodging for record an amending Declaration, there 

could be no valid conveyance of the Unit by the Defendant to the 

Plaintiff. By reason of the foregoing the 1st March 2019 and call 

for the return of her deposit. 

5. Further or alternatively as a matter of law (though not drawn 

to the Learned Judge’s attention below) each and every term in 

the contact (which was drafted by the Defendant, a property 

developer on its standard terms) which on its face entitled the 

Defendant/Seller to avoid giving good title to the whole of the 

Unit and either enforce the Contract or forfeit the deposit, was 

and is an unfair term within the meaning of The Unfair Terms 

in Consumer Contracts Act (CH 337B) Section 41(1) and is not 
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binding on the Plaintiff (a natural person and consumer) under 

Section 5(1) and in the premises the Defendant has no defence 

to the Plaintiff’s claims herein.” 

Background 

4. In his decision dated 24 February 2022, the Judge provided a history of this matter which I 

gratefully adopt as the factual matrix to this appeal. At paragraphs [4] through [18], the Judge 

stated as follows: 

“[4] In a nutshell, the application arises out of the following 

facts. On the 19 July 2018, Belitza Marling Sagaray-Silva (the 

plaintiff and “purchaser” in this action) entered into an 

Agreement for Sale (“Agreement”) with Replay Destinations 

(Bahamas) Ltd. (the defendant and “vendor”) for the purchase 

of Penthouse 901, One Ocean Condo Place Condominium, 

Paradise Island. For convenience, the parties will be variously 

referred to as the plaintiff or purchaser, and defendant or 

vendor.  

[5] The penthouse was offered for sale at US$ 4,100,000.000, of 

which $410,000.00 was paid as a deposit. Unit 901 was 

undergoing extensive renovations while it was being marketed 

and was advertised as containing 6,165 sq. ft. of living space. 

However, the Declaration registered under the Condominium 

Act described it as comprising 4,801 sq. ft.  

[6] The transaction failed to close within the original timeframe, 

but the Agreement provided for its continuance unless one of the 

parties issued a notice to complete (“NTC”). The purchaser 

issued a notice to complete on 8 February 2019, identifying four 

issues that were said to be in default and giving the vendor until 

1 March 2019 (21 days from the notice) to make good the 

default. The material terms of that notice were as follows: 

“2. The Vendor has made default in complying with its 

obligations under the said Agreement in that it has (inter 

alia) 

(a) failed to close by 28th August, A.D., 2018; 

(b) failed to remedy all items/outstanding items set forth 

in the current Inspection Statement (aka Punch List 

and hereinafter referred to as the “Punch 

List”));[issue was withdrawn by Plaintiff’s Counsel] 

(c) delivering a Temporary Certificate of Occupancy; 

[issue was withdrawn by Plaintiff’s Counsel]; and 
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(d) failed to meet Requirement 6(a) of the Title 

Commitment dated 2nd day of August, A.D., 2018 or 

have such Requirement removed therefrom. 

3. The Purchaser hereby requires the vender forthwith 

to make good such default by closing prior to the 

termination of this notice, by completing all 

items/outstanding matters set forth … and providing 

a Title Insurance Commitment having met or having 

removed requirement 6(a) therefrom, subject as 

provided in the said Agreement but otherwise free 

from encumbrances delivering the assurances as 

provided in the said Agreement and completing the 

sale of the Property. 

4. If the Vendor fails to comply with this Notice by 

Thursday the 1st day of March, 2019 being Twenty-

one calendar days from the date hereof, then in 

accordance with Clause 5 of the said Agreement the 

deposit paid to Winter Borghardt Chambers in the 

sum of US$10,000.00 shall be returned immediately 

to the Purchaser and thereupon the Agreement will 

be terminated and canceled in full and final 

satisfaction of this matter. 

[7] A flurry of emails and other correspondence passed between 

the respective representatives of the purchaser and vendor 

during the period between the service of the notice and the 

termination of the contract.  

[8] On 1 March 2019, at 5:00 p.m., the attorneys representing 

the purchaser (King & Associates) sent an email to, among 

others, the agent for the vendor and stakeholder (Mr. Jan 

Borghart) as well as the attorneys for the One Ocean 

Homeowners Association (“the Association”) (Glinton Sweeting 

O’Brien). That email stated that the notice to complete had 

expired at 5:00 p.m. that day and the vendor had failed to 

complete, in that it had, inter alia: 

“1. Failed to deliver a good and marketable 

documentary title to the Unit;  

2. Failed to deliver a Title Commitment free from 

requirement Six (a) of the Title Commitment for 

further amendments to be made to the 

Declaration of Condominium;  
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3. Failed to deliver a Title Commitment that 

provides good title to the entirety of square 

footage contracted to be purchased on the correct 

unit entitlement to the unit; 4. Failure to deliver a 

Temporary Occupancy Certificate: and  

5. Failed to complete all the items set forth in the 

Punch List.”  

[9]It concluded by saying that the purchaser was looking 

forward to the return of the deposit within 7 days, failing which 

they would resort to litigation “without adieu”. 

[10] By reply letter dated 5 March 2019, the managing director 

of Replay, Mr. Michael Sneyd, disputed the contention that the 

vendor had not completed in accordance with the NTC. He 

characterized the email of the 1 March as “a blatant attempt 

...to exit a binding Agreement for Sale”. Replay therefore 

refused to return the deposit.  

[11] Notwithstanding that the parties had drawn a line in the 

sand, it appears there was some attempt to salvage the 

Agreement, and the purchaser conducted one final inspection of 

the premises on 6 March 2019. Following this inspection, Mr. 

Paul King of King & Associates issued an email that day stating 

“This matter, our client’s patience and trust are no longer 

salvageable.” That email also responded to Mr. Sneyd’s letter of 

5 March and pointed out what the purchaser considered to be 

the outstanding issues as follows: 

“The Vendor has not provided good fee simple 

documentary title to the Unit as advertised and 

proposed as it does not own the entirety of the 

Unit. It is that simple. The description of the unit 

in the declaration is 4,767 square feet. The 

advertised and purported size of the Unit 

pursuant to the Agreement for Sale is 6,105 

square feet. This is a 22% difference and in 

anyone’s book is a material issue. The owner of 

this additional square footage of 1,398 square feet 

is, and remains, One Ocean Property Owner’s 

Association.” 

[12] Replay responded by letter dated 13 March 2019, 

disputing the purchaser’s contentions and maintaining 

that it had fully complied with the notice: 
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“A few corrections to your assertion: the original 

Declaration of Condominium, dated 11 May 2005, 

lists the area of Unit 901 at 4,737 square feet; the 

Amendment of Declaration of Condominium, 

dated 18 January 2010, lists the area of Unit 901 

at 4,801 square feet. Both these areas are wrong. 

The certified architectural area for the unit is 

6,419 square feet. Therefore, your client would 

actually receive more area that they agreed to 

acquire. [...]  

This area calculation mistake will be corrected in 

a joint application to the court by Replay and the 

One Ocean Association.” [Underlining supplied.]  

[13] By Originating Summons filed 29 May 2019, 

pursuant to s. 4 of the Conveyancing and Law of 

Property Act (Ch. 123), the plaintiff sought the following 

declarations and orders:  

“1. A Declaration that Belitza Marling Sagaray 

Silva (“the Plaintiff”) has effectively rescinded 

and/or terminated the Agreement for Sale dated 

19 July 2018 (“the Agreement for Sale”) made 

between the Plaintiff of the one part and Replay 

Destinations (Bahamas) Ltd. (“the Defendant”) of 

the other part for the sale of Unit 901, One Ocean 

Condominium, Paradise Island, The Bahamas.  

2. An order that the Defendant refund to the 

Plaintiff the deposit in the amount of Four 

Hundred and Ten Thousand United States 

Dollars (US$410,000.00) which was paid by the 

Plaintiff to the Defendant pursuant to the 

Agreement for Sale.”  

[14] The Defendant filed a Counterclaim on 5 November 2019 

seeking the following relief:  

(a) A Declaration that the Agreement for Sale 

dated 19th July 2018 entered into between the 

Plaintiff and the Defendant is a valid and binding 

agreement and the Plaintiff is contractually 

bound to complete the purchase of Unit 901, One 

Ocean Condominium, Paradise Island, The 

Bahamas in strict accordance with its terms.  
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(b) A Declaration that the Plaintiff is estopped 

from raising the issue of unit entitlement due to 

the clear representations and terms set out in the 

said Agreement for Sale dated 19th July, 2018 

entered into between the Plaintiff and the 

Defendant. (c) An Order that the Plaintiff pay to 

the Defendant such damages occasioned by the 

delay and refusal to complete the said purchases.” 

[withdrawn by Defendant’s counsel] 

[15] The counterclaim was filed pursuant to the Order and 

ruling of Bowe-Darville, J. of 25 October 2019, made on the 

summons of Replay of 16 August 2019. That Order gave leave 

to Replay to file a counterclaim and for the parties to cross-

examine each other’s witnesses. Bowe-Darville J. refused leave, 

however, to convert the proceedings to a writ action. 

[16] Although the counterclaim included a claim for damages, 

the court drew to the attention of the parties at the directions 

stage that it was not open to a party to seek a claim for general 

damages under the vendor and purchaser procedure (see In re 

Hargreaves and Thompson’s Contract, 32 Ch. D. 454; and In re 

Wilson’s & Stevens’ Contract [1894] Ch. D. 546). Mr. Rigby 

therefore indicated (very properly) that he would not be 

pursuing the damages claim.  

Facts and Issues  

[17] By the terms of the Plaintiff’s Statement of Facts and Issues, 

the following four matters were set out as the issues for the 

Court’s determination:  

“1 Whether the discrepancies between the actual 

size of Unit 901 and the size stated in the 

Declaration created title issues such that the 

Defendant does not have good marketable title to 

Unit 901.  

2 Whether the subject matter of the Agreement 

for Sale is Unit 901 as described in the 

Declaration, or as it actually exists.  

3 Whether the Defendant has good marketable 

title to the subject matter of the Agreement for 

Sale.  
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4. Whether the Plaintiff was entitled to terminate 

the Agreement for Sale pursuant to clause 4(b).  

[18]The Defendant identified the following issues for the 

determination of the court:  

1. Whether the Plaintiff contracted to purchase Unit 901 on the 

terms set out in the Agreement?  

2. What is the effect of clause 11(f) (and others) and the meaning 

of Permitted Exceptions in the Agreement?  

3 Whether the Plaintiff had any lawful basis/ground(s) to seek 

to terminate the Agreement?  

4. Whether the Notice to Complete was valid in the 

circumstances?  

5. Whether the Defendant is bound to return the Plaintiff’s 

deposit?  

6. Whether the Plaintiff is bound to complete the sale as per the 

terms of the Agreement? ” 

5. It was the view of the Judge that, “the issues identified by the parties basically resolve 

themselves into the principal question of whether the purchaser’s rescission of the Agreement 

was valid and effective.” 

6. The Judge determined that the question for him to resolve was “what did the parties bargain 

for? At paragraphs [82] through [89] the following appears: 

“[82] The key question for the court is this: what is the nature 

of the title that the purchaser agreed to accept from the vendor? 

To answer this question, one must look to what they reduced to 

writing. In looking to the contract, I remind myself that the 

court will strive to construe a contract so as to give it business 

efficacy, but it cannot ignore the clear terms agreed by the 

parties. In Arnold v Britton (supra), Lord Hodge said [76]: 

“76. The [court] is not there to re-write the parties’ 

agreement.... The question for the court is not whether 

a reasonable and properly informed [party] would 

enter into such an undertaking. That would involve the 

possibility of re-writing the parties’ bargain in the 

name of commercial good sense.” 

[83] In my opinion, a construction based on the natural and 

ordinary meaning of the words leads to only one conclusion, and 

it is that the vendor contracted to convey to the purchaser its 
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existing legal title in Unit 901, as defined by the Declaration, and 

this is what the purchaser agreed to accept. I have come to this 

conclusion for a number of reasons. 

[84] Firstly, while I accept that some ambiguity was created by 

the reference to “Exhibit A”, there was nothing in that exhibit 

to displace the clear statement that the legal description of the 

Unit “shall be in accordance with the plans attached to the 

Declaration of Condominium”. “Exhibit A” was said to define 

the “location, layout, configuration and dimensions of the Unit”. 

But it was only an illustrative rendition of a renovated model, 

not an actual plan of Unit 901 itself. It is to be noted that the 

advertised square footage (6,125) was also different from the 

architect’s finding (6,419sq.ft.), so there would still be a 

discrepancy (even though of a much smaller scale). In any event, 

the law is clear that reference to a plan which is described to be 

“for the purposes of identification only” or which is illustrative 

is subordinate to any verbal description of the property in the 

Agreement (see, Willson v Greene [1971] 1 W.L.R. 635).  

[85] Secondly, the Agreement provides for the vendor to sell 

(and the purchaser to buy) its fee simple estate in possession in 

Unit 901 together with the appurtenant “2.06 unit entitlement in 

the common property of the Unit”. In this regard, it must be 

remembered that essential to the concept of condominium 

ownership is that ownership of a unit and its appurtenant 

common interest cannot be separated (see s.6(3)). The 2.06 unit 

entitlement is based on the approximate proportion of the floor 

area of the Unit to the aggregate floor area of the condominium 

at the date of the Declaration (as amended) and as set out 

therein, and this is specifically stipulated in cl. 11(f)(ii). 

Therefore, there could be no doubt that it was the unit so defined 

that was being sold. 

[86] Thirdly, the purchaser specifically acknowledged that the 

title it was receiving would be subject to certain exceptions. Cl. 

1(a) provides that the “Purchaser’s title in the Unit shall be 

subject to the terms and Conditions of the Declaration of 

Condominium and the Permitted Exceptions.” Further, at cl. 

4(a), the seller contracted to provide “good fee simple 

documentary title SUBJECT ONLY to (i) those title exceptions 

and other matters set forth in ‘Exhibit C’ to this Agreement; (ii) 

matters specifically set forth in this Agreement; and (iii) other 

matters approved or waived by Purchaser (collectively, 
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‘Permitted Exceptions’).” The most relevant for our purposes 

were the exceptions set forth at Exhibit C, which included the 

survey plan annexed to the Declaration and the Declaration 

itself.  

[87] Mr. Rigby provided a lengthy extract from “Words & 

Phrases Legally Defined” on the various meanings of “subject 

to”. There is no need to reproduce that passage, but I have culled 

therefrom two examples: “subject to” is to introduce a condition 

or proviso to an offer (Watson v McAllum (1902) 87 LT 547, at 

548 per Joyce J) or to indicate that something is “swallowed up” 

or “negative by” those matters it is made subject to (Benge & 

Pratt v Guardian Assurance Co. Ltd. (1914) 34 NZLR 81 at 86, 

per Stout CJ). In the context of this Agreement, I am satisfied 

that the effect was to stipulate clearly that the obligation to 

produce fee simple documentary title to the Unit was modified 

by what was contained in the exceptions, including the 

Declaration itself. 

[88] Fourthly, in addition to the matters set out in the 

particulars of sale at cl. 1 of the Agreement, the defendant relies 

heavily on cl. 11(f) of the Agreement, and in particular the 

purchaser’s “acknowledgements” and “agreements” under that 

clause. Mr. Rigby submitted that c1. 11(f) was of “paramount 

importance in determining the issue of title and alleged title 

defect.” By these acknowledgements, the defendant contends the 

plaintiff was “put on adequate notice that the Declaration was 

‘supreme’ and agreed to be bound by it in accordance with 

section 6 of the LPCCA” [the Act]”. The acknowledgements are 

set out above, but the most important of them is 11(f)(iii), which 

is reiterated for quick reference: 

“In the event that there is (in Seller's opinion) a marked 

variation with respect to the discrepancies mentioned in Clause 

11(f)(i) and 12(f)(ii) [sic] above then the stated Unit area and 

Unit entitlement as contained in the Declaration of 

Condominium shall prevail; 

[89] Although cl. 11(f)(iii) is phrased in the conditional (“in the 

event”), it was common ground that the parties knew at the time 

the agreement was executed that there was a substantial 

difference in the size of the unit as described in the Declaration 

and the post-renovation dimensions. Therefore, this clause was 

operative from the inception of the Agreement.” 
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The Appeal 

Ground 1 -The Judge erred in concluding that the Defendant could “sell” the Unit, which 

was actually 6165 sq ft, to the Plaintiff (at a price based on 6165 sq ft) without giving title to 

1364 sq ft, and without committing any breach of contract 

Ground 2 - The Judge erred in law and/or misdirected himself in failing to apply a purposive 

and/or sensible construction to the Contract 

7. Mr. Michael Scott, K.C. (the change in designation from Q.C. is due to the death of Queen 

Elizabeth II and the succession to the throne by her son and heir, Charles III), submitted that 

the Judge fell into error when he held at paragraph 68 of his judgment: 

“In my view, it cannot have been the intention of Parliament to 

create a statutory fee simple title which is made defeasible by 

virtue of any alterations to a unit or the building, even though 

authorized by the Association on behalf of the owners, which 

may introduce inaccuracies in the registered Declaration that 

are capable of being rectified by amendment.” 

8. The nub of Mr. Scott’s submission in respect of these two grounds is that in 2018, due to the 

extensive renovations being undertaken to the Unit, there was no such condominium unit, 

numbered as Penthouse 901 with a measurement of 4,801sq.ft.; and with a unit entitlement of 

2.02; and the respondent could not give a good title to the Unit – which now measured 

somewhere between 6,125 sq. ft. and 6,419 sq. ft. - because it encroached on certain common 

areas of the condominium complex. Thus, the appellant was entitled to rescind the Agreement 

For Sale (“the Agreement”). 

9. His position is expressed in paragraph 6 of his submissions where he contended that it was a 

condition precedent that the Declaration be amended; and also said, inter alia: 

“Absent such an amendment (which in fact has since taken 

place) the Declaration failed to comply with sections 4(1)(d) and 

(e), 4(2) and 5(1) and (2) of the Act namely to contain the 

approximate floor areas and plans and drawings and thus 

consequently the Respondent could not transfer valid title to the 

Appellant.” 

10. Mr. Rigby had contended that, and I paraphrase, the respondent had been ready willing and 

able to convey good title to the Unit – as described in the Declaration – which fulfilled all the 

necessary statutory requirements of a unit in a condominium; and that an inconsistency in the 

declaration with the “as-built” Unit would not necessarily invalidate a conveyance of the Unit. 

11. Mr. Rigby also relied on the terms contained in clause 11(f)(iv) of the Agreement which stated: 

“(iv) Purchaser hereby unconditionally and irrevocably waives 

any and all actual or potential rights or claims which Purchaser 

might have against Seller, its directors, officers, employees, 
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agents, consultants and representatives arising out of or in 

connection the matters outlined in this Clause 11(f)” 

to submit that the appellant had waived any claim she may have had relating to discrepancies 

in the size and description of the Unit. 

12. The Judge had opined that, in essence, the parties got what they bargained for, to wit, the Unit 

as described in the Declaration that had been amended in 2010. I can find no fault in the Judge’s 

reasoning even though at C in the Schedule of General Terms in the Agreement under the 

rubric, “Condominium Unit”, the following appears: 

“Unit 901, One Ocean Condominium, Paradise Island, the 

Bahamas which Unit is described on the plans attached to a 

Declaration of Condominium dated the 11th day of May, A.D. 

2005 made by Peace Holdings Ltd. as Declarant and recorded in 

the Registry of Records in Volume 9234 at pages 1 to140.” 

13. In the body of the Agreement the following appears: 

“1. Purchase and Sale.  

(a) For the consideration and subject to the terms and 

conditions set forth herein Purchaser agrees to purchase 

from Seller, and Seller agrees to sell to Purchaser the fee 

simple estate in possession of, in, and to Unit 901, (“the 

Unit”) in One Ocean Condominium, Paradise Island in the 

Commonwealth of The Bahamas (“Community”), together 

with an appurtenant 2.06% unit entitlement in the common 

property of the Unit the location, layout, configuration and 

dimensions of which Unit are shown on the several plans 

and diagrams attached hereto as Exhibit “A”. The legal 

description of the Unit shall be in accordance with the plans 

attached to the Declaration of Condominium (“the 

Declaration of Condominium”) for Ocean Place on the 

Harbour Condominium. The Declaration of Condominium 

is available for review at the sales and marketing office of 

the Seller.” [Emphasis added] 

14. It is apparent that the reference to the unit entitlement of “2.06%” is found in the amendment 

to the declaration made in 2010; thereby making this description of the Unit at odds with the 

earlier description since the unit entitlement in the 2005 Declaration was only 2%. 

Nevertheless, in my view, nothing turns on the discrepancy. 

15. In the next few paragraphs I will set out those clauses in the Agreement that I consider of some 

relevance to the appeal; starting with clause 10 of the Agreement which contains the following 

disclaimer: 
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“No Reliance. Purchaser understands and acknowledges that 

the salespersons representing Seller in connection with this 

transaction do not have the authority to make any statements, 

promises or representations in conflict with or in addition to the 

information contained in this Agreement and the Exhibits, and 

Seller and Purchaser specifically disclaim any responsibility for 

any such statements, promises or representations. By execution 

of this Agreement, Purchaser acknowledges that Purchaser has 

not relied upon any such statements, promises or 

representations, if any, and waives any rights or claims arising 

from any such statements, promises or representations.” 

[Emphasis added] 

16. Under clause 11 of the Agreement the following is found: 

“(f) Purchaser hereby acknowledges and agrees that: 

(i)The area of the Unit set forth in the Declaration of 

Condominium may immaterially differ from the actual area of 

the Unit as a result of variation during the construction of the 

building structure of the Community the use of different 

measurement methods or a combination of both; 

(ii) the unit entitlement of the Unit is based on the approximate 

proportion that the floor area of the Unit at the date of the 

Declaration of Condominium bears to the then aggregate floor 

area of all the condominium units in the Community taken 

together as set out in the Declaration of Condominium; 

(iii) In the event that there is (in Seller’s opinion) a marked 

variation with respect to the discrepancies mentioned in Clause 

11(f)(c) and 12(f)(ii) above then the stated Unit area and Unit 

entitlement as contained in the Declaration of Condominium 

shall prevail; and 

(iv) Purchaser hereby unconditionally and irrevocably waives 

any and all actual or potential rights or claims which Purchaser 

might have against Seller, its directors, officers, employees, 

agents, consultants and representatives arising out of or in 

connection the matters outlined in this Clause11(f).” [Emphasis 

added] 

17. It would appear that the parties recognized and accepted that there may be inconsistencies 

between the area of the Unit being sold and its unit entitlement and the statutorily described 

Unit as found in the Declaration. It would seem odd that with the understanding that the Unit 

was larger than described in even the amended Declaration, and the appellant nevertheless 
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entering into the bargain to purchase the Unit, that she could then seek to renege on that bargain 

based on that discrepancy.  

18. Clause 28 of the Agreement provides: 

“28. NO ORAL REPRESENTATIONS. 

SELLER WISHES TO AVOID ANY MISUNDERSTANDING 

CONCERNING THE PURCHASE OF THE UNIT. IT IS THE 

POLICY OF SELLER NOT TO ENTER INTO ANY ORAL 

AGREEMENT OR TO ASK ANY PURCHASER TO RELY 

ON ANY ORAL REPRESENTATIONS CONCERNING THE 

UNIT OR THE COMMUNITY. THE ENTIRE AGREEMENT 

BETWEEN PURCHASER AND SELLER MUST BE 

EXPRESSED IN WRITING. THEREFORE, PURCHASER 

SHALL WRITE IN BELOW ANY REPRESENTATIONS OR 

PROMISES THAT ARE NOT SET FORTH IN THIS 

AGREEMENT BUT THAT HAVE BEEN MADE BY SELLER 

OR ITS PURPORTED AGENTS OR EMPLOYEES AND 

UPON WHICH PURCHASER IS RELYING IN MAKING 

THIS PURCHASE.” 

19. It does not appear that the respondent wrote anything below clause 28 signifying any 

representations made by the appellant that the Declaration would be amended before the sale 

went through. However, there is in the Agreement Clause 5 and a reference to Exhibit “A”. 

20. Clause 5 of the Agreement provided as follows: 

“5. Closing 

Closing shall occur on the 28th day of August, A.D. 2018 and is 

conditional on the issuance of a Temporary Certificate of 

Occupancy from the Ministry of Works for the Unit, which 

closing date shall be designated by Seller (the “Closing Date”). 

On the Closing Date, Purchaser shall cause payment of the 

balance of the Purchase Price and Purchaser's Closing costs to 

be remitted at the office of Winter Borghardt or at such other 

place as Seller shall designate in writing. Any notice given by 

Seller pursuant to this Clause may be electronic or by facsimile. 

If the purchase is not completed on the Closing Date, this 

Agreement shall nevertheless (subject as hereinafter provided) 

continue in full force and effect unless one of the parties hereto 

shall serve upon the other Twenty-one (21) calendar days’ notice 

to complete (of which time shall be deemed to be of the essence) 

and the party shall at the end of Twenty-one (21) calendar days 
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after receipt of such notice have failed to complete in accordance 

with this Agreement.” 

21. The Agreement between the parties recognized that the legal description of the Unit was as it 

appeared in the amended Declaration. The respondent could not sell any greater interest in the 

Unit than what was to be found in the Declaration. The purchaser accepted this position albeit, 

quite possibly, with the understanding that the respondent would have to amend the 

Declaration so that the area of the Unit was accurately reflected therein. This understanding no 

doubt, sprang from the description of the Unit in Exhibit “A”, to wit, “Penthouse 901 5 

bedroom 6,165 SF”. 

22. Exhibit “A” was mentioned in the Agreement but appears to have been omitted somehow. 

However, in an email dated 21 March 2018, Mrs. Sarah King, an attorney for the appellant, 

wrote to Ms. Jan Borghardt with the following request: 

“Kindly provide us with the following so we can complete our 

review of the Agreement 

1. Exhibit A-a copy of the Declaration with coloured 

Plans to include the Survey Plan of the Community 

as referenced in the Agreement and 

2. Advise of the Brand of appliances to be installed”. 

23. Ms. Borghardt responded by email the next day as follows: 

“Attached are the illustrative plans we use as Exhibit “A” in 

sales contracts. Please note that the water feature is an optional 

extra, and is not included in the purchase price.” 

Attached to the email were the plans which showed both floors of the Unit. On the sheet 

depicting the main floor, appears the following note: 

  “PENTHOUSE 901      5 BEDROOM 6,165 SF 

MAIN 

INTERIOR 2930 SF / EXTERIOR 516 SF   / SUB TOTAL 3446 SF” 

24. It was a part of Mr. Scott’s submission that the Judge ought to have implied terms in the 

Agreement to give it business efficacy or as it appears in the ground, “to apply a purposive 

and/or sensible construction to the Contract”.  

25. Mr. Rigby referred to Attorney-General of Belize v Belize Telecom Ltd. and another [2009] 

UKPC 10 where Lord Hoffman spoke about implying terms into a written contract: 

“16. Before discussing in greater detail the reasoning of the 

Court of Appeal, the Board will make some general 

observations about the process of implication. The court has 
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no power to improve upon the instrument which it is called 

upon to construe, whether it be a contract, a statute or articles 

of association. It cannot introduce terms to make it fairer or 

more reasonable. It is concerned only to discover what the 

instrument means. However, that meaning is not necessarily 

or always what the authors or parties to the document would 

have intended. It is the meaning which the instrument would 

convey to a reasonable person having all the background 

knowledge which would reasonably be available to the 

audience to whom the instrument is addressed: see 

Investors Compensation Scheme Ltd v West Bromwich Building 

Society [1998] 1 WLR 896, 912-913. It is this objective meaning 

which is conventionally called the intention of the parties, or 

the intention of Parliament, or the intention of whatever 

person or body was or is deemed to have been the author of 

the instrument. 

17. The question of implication arises when the instrument 

does not expressly provide for what is to happen when some 

event occurs. The most usual inference in such a case is that 

nothing is to happen. If the parties had intended something to 

happen, the instrument would have said so. Otherwise, the 

express provisions of the instrument are to continue to operate 

undisturbed. If the event has caused loss to one or other of the 

parties, the loss lies where it falls.” 

26. The short answer to Mr. Scott’s complaint is to be found in clauses 10 and 11 of the Agreement; 

and in clause 28 of the Agreement, to wit, where the following appears: 

“THEREFORE, PURCHASER SHALL WRITE IN BELOW ANY 

REPRESENTATIONS OR PROMISES THAT ARE NOT SET FORTH IN THIS 

AGREEMENT BUT THAT HAVE BEEN MADE BY SELLER OR ITS 

PURPORTED AGENTS OR EMPLOYEES AND UPON WHICH PURCHASER IS 

RELYING IN MAKING THIS PURCHASE.” [Emphasis added] 

27. The appellant did not inscribe any promise or representation in the Agreement to the effect that 

the Declaration would be amended before the sale went through; hence, she is impaled on her 

own failure to do so and bound by “the express provisions of the instrument”. 

28. It appears to me that the Judge has done precisely what Mr. Scott contends for, that is, “apply 

a purposive and/or sensible construction to the Contract”. 

29. There is no merit in these grounds of appeal. 

Ground 3 - The Judge erred in law and/or misdirected himself in failing to hold that since 

the Condominium Declaration of 2010 for the One Ocean Condominium was so markedly 
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different from that the actual Condominium as at July 2018 that it was no longer a 

Declaration as contemplated by the Law of property and Conveyancing (Condominium) Act 

Ground 4 - Further or alternatively, the Judge failed to hold that the encroachment on the 

Common Property following the substantial renovation by the Defendant as a second 

developer were of such magnitude and scale that the 2010 amendment to the Declaration 

ceased to be a Declaration within the meaning of sections 4 and 5 of the  

30. I treat grounds 3 and 4 together because they both assert that the discrepancies in the square 

footage of the Unit has the effect of annulling the Declaration created pursuant to the Law of 

property and Conveyancing (Condominium) Act (“the Act). 

31. The Judge’s approach to this submission may be found in paragraphs 66-70 of his judgment: 

“[66] I do not have to prefer the interpretation in any of these 

cases over the other because, as may be clearly seen from Treco 

and Roberts, the reasoning is not all to one side, and several turn 

on their particular facts. In any event, I am of the view that the 

matter before the court is distinguishable on its particular facts. 

This is not a case where there is some error discovered in the 

Declaration upon a requisition by a purchaser, or in which some 

inaccuracy comes to light following a conveyance or other 

transaction to throw doubt on the title. The issue was well 

known to the parties prior to entering into the Agreement and 

was in fact specifically addressed in its terms, although the 

parties differ on how those terms are to be interpreted. 

[67] I am, however, attracted to the reasoning of Brice C.J. in 

Roberts Realty, Davis J. in Treco and, in particular, the 

approach of Georges C.J. in Roberts v Albacore, in which he 

found ways to save the transaction from total invalidity, where 

the defects were capable of being cured consistently with the 

intent and purpose of the Condominium Act. I would also 

venture to state that the cases and the Act draw a distinction 

between complying with the statutory requirements necessary 

to create the legal estate—as no valid title can pass if no legal 

estate comes into existence —and subsequent resale where there 

is a validly created estate under a recorded Declaration. For 

example, s.6(4) provides that the recorded Declaration in 

respect of any unit “shall be binding on all owners of units in the 

building to which the Declaration relates and shall constitute 

constructive notice to subsequent purchasers and all other 

persons.” And s.8 sets out the required particulars of a deed 

related to a unit after the recording of the Declaration, which is 

to include, among other things, a description of the property 
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“including the volume and page wherein the Declaration is 

recorded”, the unit number or symbol, and the unit entitlement. 

[68] In my view, it cannot have been the intention of Parliament 

to create a statutory fee simple title which is made defeasible by 

virtue of any alterations to a unit or the building, even though 

authorized by the Association on behalf of the owners, which 

may introduce inaccuracies in the registered Declaration that 

are capable of being rectified by amendment. If this were so, it 

would render the provision at s.6(4) that a registered declaration 

constitutes constructive notice of title to subsequent purchasers 

and all other persons without any meaning. The Act also 

provides for a democratic process for amending the Declaration 

to bring it in line, or alternatively it can be done via the courts. 

But until it is amended, it must have statutory force and effect 

as the fee simple title to the units. 

[69] In this regard, it is important to note that section 4 of the 

Condominium Act, which sets out the statutory requirements 

for registering the Declaration, although cast in mandatory 

language, does not specify that failure to comply with any of the 

requirements of the Act will render the conveyance void. This is 

to be contrasted, for example, with section 6, which requires the 

satisfaction or release of a mortgage or charge, or that the 

mortgagee or charges join in the conveyance before the making 

of any first conveyance of a unit, and specifies that the effect of 

failure to comply is that the conveyances will be “void and of no 

effect” (s. 6(2)). This provision, added by an amendment in 1969, 

was intended to protect the original purchasers of condominium 

units, by ensuring that both the legal and equitable interest in 

the units were conveyed together (see, for example, Maclsaac v 

Haddad [1988] BHSJ. No.6). The cases arising under s.6 are 

therefore right to emphasize the mandatory nature of complying 

with section 6, as the statutory consequences of failure to comply 

are specified.  

[70]Further, it is to be noted that many of the provisions of s.4 

are not drafted in immutable terms. Note the following 

examples: under s.4(1) the contents of the declaration may be 

accreted and need  only contain drawings, plans and schedules 

“as may be deemed convenient”; s.(4)(1)(d) provides for the 

declaration to contain the “approximate floor area”, thereby  

indicating that the description in the declaration might be at 

variance with the as-built unit; s.4(1)(k) provides for any other 
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matters “which the person or persons executing the Declaration 

may deem desirable to prescribe”; s.4(1)(1) provides for the 

amendment of the Declaration, walls and ceilings “insofar as is 

practicable to do so”. Having regard to the flexibility of the 

statutory language, it is difficult to justify the finding in 

Goodyear that a failure to include an omnibus provision for 

amending the Declaration (which could always be added by 

amendment) would render invalid any conveyance under that 

Declaration.” 

32. I agree with the Judge that it could not have been the intention of Parliament to nullify a 

Declaration merely because a unit in the condominium that was being resold, did not match 

the description contained in the original conveyance. In that regard, I can find no error by the 

Judge in his conclusion that there is: “a distinction between complying with the statutory 

requirements necessary to create the legal estate—as no valid title can pass if no legal 

estate comes into existence —and subsequent resale where there is a validly created estate 

under a recorded Declaration.” 

33. Inasmuch as I am satisfied that a valid conveyance can be created despite inconsistencies in 

the description of a unit, I am unable to agree with Mr. Scott’s contention that the renovations 

to the Unit, even if such renovations trespassed on common property, vitiated the efficacy of 

the validly created Declaration. My sanguinity springs from those provisions of the Act that 

provide for declarations to be amended and from the terms of the Agreement that also 

contemplate that amendments may be made necessary from time to time due to the changes 

made during the renovations. 

34. The respondent submitted that the appellant’s Originating Summons limited the breadth of the 

Judge’s ability to adjudicate on matters. It was the view of Mr. Rigby that since the Originating 

Summons contained no claim that the Declaration was invalid and/or sought no Order to have 

it declared as invalid, it was not an issue before the Judge. Thus, the Judge could not make any 

legal determination regarding that issue. This was a fact the Judge recognised as demonstrated 

at paragraph 40 of his judgment: 

“[40] Having said that, it is not for this court to make any 

definitive findings as to whether the Declaration (as amended) 

is defective or how much additional space has been created by 

the renovations, or how that space is to be allocated between 

common property and unit owners. There is no evidence before 

me from the architect who certified the 2010 plans at (sic) to the 

methods or measurements used to calculate the unit areas and 

common areas, nor any opportunity to cross-examine him. In 

any event, these are not issues that can be decided on a vendor 

and purchaser summons as they affect third party rights and 

would require the participation of the Association and possibly 

other parties. The issue for the court revolves around the 

significant discrepancy in the size of the unit as advertised for.” 
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35. It should be pointed out at this juncture, the features of a vendor purchaser summons. In a 

presentation entitled, “The Vendor and Purchaser Summons – Availability & Limitations” 

during a symposium in Australia in 1989, J.A. Dowsett, J made reference to the fourth edition 

of Williams on “Vendor and Purchaser” and said: 

“… the learned authors, in reference to the procedure provided 

under the “Law of Property Act, 1925” said (at p. 1064):- 

“… when a vendor and purchaser of land are at variance upon 

some matter which prevents the completion of the contract, and 

neither of them will give way, they usually prefer to submit the 

point to the Court in a Vendor and Purchaser summons; and if 

the question between them can be decided in such proceedings, 

it appears that this is the proper course to take.” 

The authors went on to identify the types of dispute commonly 

so resolved as:- 

(i) Questions of construction of contract; 

(ii) Questions as to sufficiency of title; 

(iii) Questions as to conveyance and forms of 

conveyance; 

(iv) Adjustments of accounts; 

However it is only where there is, “an unimpeachable contract 

of sale existing between them, and which must be cleared up 

before the parties can proceed to completion”, that relief is 

available.” [Emphasis added] 

36. Section 4 of the Coveyancing and Law of Property Act (“the CLPA”) provides as follows: 

“4. (1) A vendor or purchaser of land in The Bahamas, or his 

representatives respectively, may at any time or times and from 

time to time apply in a summary way to the court, in respect of 

any requisitions or objections, or any claim for compensation, 

or any other question arising out of or connected with the 

contract, (not being a question affecting the existence or validity 

of the contract) and the court shall make such order upon the 

application as to it shall appear just, and shall order how and by 

whom all or any of the costs of and incident to the application 

shall be borne and paid.” [Emphasis added] 

37. It may be seen, therefore, that on a vendor and purchaser summons the matters for resolution 

are between those parties and arise out of the contract. Had the appellant wished to enter upon 

other issues, for example, the validity of the Declaration, she ought to have chosen a different 

procedure. Therefore, I accept Mr. Rigby’s submission that the Judge was correct to decide as 

he did. 
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38. In the premises, I find no merit in these two grounds.  

Ground 5 – Breach of the Unfair Terms in Consumer Contracts Act 

39. The appellant seeks to rely on a breach of the Unfair Terms in Consumer Contracts Act 

(“UTCCA”), specifically section 4(1)-(3) and the Second Schedule to the Act. Section 4 of 

UTCCA reads as follows: 

“4. (1) In this Act, subject to subsections (2) and (3), “unfair 

term” means any term which contrary to the requirement of 

good faith causes a significant imbalance in the parties’ rights 

and obligations under the contract to the detriment of the 

consumer.  

(2) An assessment of the unfair nature of a term shall be made 

taking into account the nature of the goods or services for which 

the contract was concluded and referring, as at the time of the 

conclusion of the contract, to all circumstances attending the 

conclusion of the contract and to all the other terms of the 

contract or of another contract on which it is dependent.  

(3) In determining whether a term satisfies the requirement of 

good faith, regard shall be had in particular to the matters 

specified in the Second Schedule.” 

40. The Second Schedule to the UTCCA states: 

“Assessment of Good Faith  

In making an assessment of good faith, regard shall be had in 

particular to —  

(a) the strength of the bargaining positions of the parties;  

(b) whether the consumer had an inducement to agree to 

the term;  

(c) whether the goods or services were sold or supplied to 

the special order of the consumer; and  

(d) the extent to which the seller or supplier has dealt 

fairly and equitably with the consumer.” 

41. The appellant concedes that this submission was not raised in the court below. It is not usual 

for the Court to consider issues not raised in the trial and I do not propose to address this issue 

except for my cursory observation below, since there has been no explanation given why the 

issue was not raised before the Judge and no justification has been disclosed by the appellant 

before us as to why we ought to consider it on this appeal.  
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42. Moreover, given the sophistication of the parties involved as found by the Judge and the 

comprehensiveness of the Agreement, in my view, taking all of the “circumstances attending 

the conclusion of the contract” into consideration, the transaction does not fall afoul of the 

provisions of the UTCCA. 

43. Had I condescended to entertain this ground, I would have concluded that there is no merit in 

it. 

Disposition 

44. I have not found any error or failure by the Judge in his treatment of the issues surrounding the 

sale of the Unit. In the premises, no relief may be afforded to the appellant; and the appeal 

stands dismissed. The decision of the Judge refusing to declare that the Agreement was 

effectively rescinded/terminated and to order the deposit be returned is affirmed. 

45. The costs of the appeal are the respondents, such costs to be taxed if not agreed. The costs 

order of the Judge is affirmed.  

46. At paragraph 124 of his judgment, the Judge set out his view that perhaps it is time that the 

Act be revised to address matters such as the re-purchase of units and their inconsistencies with 

the description in the Declaration. He said inter alia: 

“[124] Secondly, it is apparent that the Condominium Act has 

not kept pace with the mischief which has been generated by 

some of its provisions. These difficulties are strikingly 

illustrated by transactions involving the sale (or resale) of units, 

which seemingly cast an onerous burden on a prospective 

purchaser to ascertain that the building and units comply with 

near exactitude to the Declaration and registered plan. It has 

been left for the courts to attempt to ameliorate some of these 

issues by resort to common law and equitable principles on a 

case-by-case basis, which has not always produced a uniform 

approach. The time may well have come for there to be a review 

and revision of the Act benchmarked on other jurisdictions to 

address the unique issues that have developed regarding 

condominium title. ..” 

47. I join with the Judge in expressing the hope that the issues confronted in this case are reviewed 

and addressed as soon as is practicable. 

48. Although not forming a part of the appeal and being mindful that it is not for an appellate court 

to manufacture a case for a party before it, I take comfort in the correctness of the Judge’s 

decision for two reasons not enunciated in his judgment. The first reason is unrelated to the 

issue of title to the Unit. I note that given the affidavit evidence of Graeme Moran, Project 

Manager of the respondent as contained in paragraphs 4 through 8, it would not have been just 

to allow the appellant to avoid the Agreement. Those paragraphs state:  



26 
 

“4. I am familiar with the Plaintiff and her purchase of Unit 901. 

I was responsible for addressing all construction related matters 

and the items which she or her agent identified as requiring 

modifications. The modifications were agreed at no cost as 

incentive to close.  

5. The Plaintiff appointed Samira Coleby, a realtor at Damianos 

Sotheby’s International Realty as her agent. Leah Coleby was 

the Plaintiffs interior design specialist. Most of my construction 

related concerns were directed at Leah Coleby. In fact, she was 

the primary contact and she made all of the decisions related to 

the upgrades. 

6. On 5th December, 2018, I sent a copy of the Temporary 

Occupancy Certificate (TOC) to Leah Coleby and copied 

Samira Coleby on the email. The purpose of the email was also 

to provide an update on the items which were completed and the 

schedule of completion. I also requested a walkthrough of the 

Unit so that all outstanding items could be addressed in a timely 

fashion to achieve the closing of the Unit. There is now produced 

and shown to me marked as “GM-17 a true copy of my email of 

5 December, 2018. 

7. There were various designs proposed by Leah Coleby in 

respect of the upgrades to Unit 901 and Replay’s team was 

commissioned to carry out the work. The work included 

upgrades to stairs, plumbing, doors, electrical supply and 

cabinetry. Ms. Coleby sent design reports and Replay would use 

the reports to conduct the identified work. There are now 

produced and shown to me marked as “GM-2” true copies of a 

sample of the reports which were provided by Leah Coleby. 

8. The last design reports which were received from Ms. Coleby 

were dated 12 February, 2019, 4 days after the Notice to 

Complete. The vast majority of the matters raised in the 

February 2019 reports were relatively minor and were mainly 

related to decoration and cleaning.” 

49. Inasmuch as section 4 of the CLPA speaks to the court making “such order upon the application 

as to it shall appear just”, it could not be just for the appellant to cause the respondent to effect 

work on the Unit upgrading it to her specifications, even making a request for such work after 

the Notice to Complete had been issued, and be allowed to rely on a somewhat specious ground 

to avoid the Agreement. Bear in mind, the Agreement was entered into by the appellant with 

the full knowledge as to the size of the Unit and what she would ultimately receive. 
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50. The second reason is that when regard is had to Clause 5 of the Agreement, to wit: “Closing 

shall occur on the 28th day of August, A.D. 2018 and is conditional on the issuance of a 

Temporary Certificate of Occupancy from the Ministry of Works for the Unit, which 

closing date shall be designated by Seller (the “Closing Date”)” it would appear that once 

the Ministry of Works issued a Temporary Certificate of Occupancy, it was incumbent on the 

appellant to call on the respondent to designate the Closing Date; and thereafter rely on that 

date from which to determine whether a notice to complete may be given. 

Concurring Judgment delivered by The Honourable Madam Justice Crane-Scott, JA: 

 
51. I have read in draft the judgment of Isaacs JA and agree with him that the appeal has no merit 

and should be dismissed. However, as there is also a dissenting view, I have prepared this 

opinion in further support of the majority view. 

52. By way of this appeal, the Appellant seeks to overturn the decision of Klein J who in a 

considered Judgment found that she was not entitled to rescind the Agreement for 

Sale/Purchase of Unit 901 Ocean One Condominium Paradise Island which she had entered 

into with the Respondent in July 2018. 

53. As appears from her Notice of Appeal, the Appellant further seeks a declaration from this Court 

that the Respondent is (and was) entitled to avoid and/or rescind the contract for sale/purchase 

of the said unit and an order for the return to her of the deposit. 

54. The Appellant raised 5 grounds of appeal challenging aspects of the learned judge’s decision. 

The grounds are fully set out in the judgment of Isaacs JA and need not be reproduced here. 

55. Before examining the Appellant’s complaints, I have kept firmly in mind (as we must) the 

proper approach to be taken by an appellate court when reviewing the findings made by a 

single judge at first instance. As is well known, the approach is one of caution and restraint 

bearing in mind that we should intervene only if we are satisfied that the judge was “plainly 

wrong”. [See the Board’s guidance in Central Bank of Ecuador v. Conticorp [2015] UKPC 

11, and paras [32] and [33] of the Board’s subsequent guidance in Bahamasair Holdings Ltd 

v. Messier Dowty Inc [2018] UKPC 25.]  

56. I have also borne in mind Lord Kerr’s further reminder at paragraph 36(3) of Messier Dowty 

as follows: “(3) The principles of restraint “do not mean that an appellate court is never 

justified, indeed required, to intervene.” The principles rest on the assumption that “the judge 

has taken proper advantage of having heard and seen the witnesses and has in that connection 

tested their evidence by reference to a correct understanding of the issues against the 

background of the material available and the inherent probabilities.” Where one or more of 

these features is not present, then the argument in favour of restraint is reduced - para 8 of 

Central Bank of Ecuador”. 

57. I turn to the grounds. 

58. Grounds 1, 2 & 3: As I see it, grounds 1, 2 and 3 collectively attacked the learned judge’s 

refusal to grant the primary relief which the Appellant sought in her Originating Summons of 
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29 May 2019 which was a declaration that she had “effectively rescinded and/or terminated” 

the Agreement for Sale of Unit 901 One Ocean Condominium which she had agreed to 

purchase. These 3 grounds further attacked as erroneous in law the judge’s finding at paragraph 

[83] of his Judgment (supported in particular, by his reasoning at paragraphs [85] through [90] 

of the Judgment) that “the vendor contracted to convey to the purchaser its existing legal title 

in Unit 901, as defined in the Declaration, and this is what the purchaser agreed to accept.” 

59. Implicit in all 3 grounds is the Appellant’s view that the judge’s refusal to permit her to rescind 

the Agreement is erroneous in law because no vendor can lawfully sell and convey to a 

purchaser a condominium unit which exceeds in size the dimensions shown in the Declaration 

of Condominium without first amending the Declaration. 

60. Counsel for the Appellant, Mr. Scott, KC claims that the judge’s findings are erroneous 

because, inter alia, they ignore the evidence which clearly established that at the time the 

parties entered into the contract what had been advertised for sale by the vendor was a unit 

which was still undergoing substantial renovations, and which was touted as having an area of 

some 1,364 sq. feet more than the 4,801 sq. ft ascribed to Unit 901 by the 2010 Condominium 

Declaration then in place. Additionally, he claims, the judge’s decision ignored the fact that a 

good marketable title for the total increased area contracted for could not be conveyed to the 

Appellant unless and until an amendment to the Declaration was obtained in accordance with 

the relevant statute. 

61. While adverting as well to paragraphs [40] and [68] of the Judgment, counsel for the Appellant, 

Mr. Scott, contends that the learned judge ignored the commercial reality that the Appellant 

saw, as advertised, inspected and agreed to purchase a condominium unit of some 6,165 sq. ft, 

at least, and not a unit of 4,801 sq. ft. 

62. On behalf of the Respondent, Mr. Rigby, KC submits, among other things, that grounds 1, 2 

and 3 have no merit since (as the learned judge clearly recognized at paragraph [40] of the 

Judgment) issues such as whether  the 2010 Declaration is defective, or how much additional 

space has been created by the renovations, or how that space is to be allocated as between 

common property and unit owners are “not issues that can be decided on a vendor and 

purchaser summons as they affect third party rights and would require the participation of the 

Association and possibly other parties.” 

63. Mr. Rigby further contended that the learned judge was correct when between paras [66] 

through [70] of his decision, after referencing the decisions of Treco v. Shutley [1996] BHS 

J No. 123 and Roberts Realty (Glinton v. Albacore Developments Ltd, [1988] BHS J. No. 

69, he found that the matter before him was distinguishable on its particular facts. 

64. Finally, Mr. Rigby submitted that the learned judge committed no error in law when he held 

that though there was a difference between the size of the unit as described in the Declaration 

and the post-renovation dimensions, the discrepancy did not invalidate the Declaration; or 

amount to a breach of contract on the part of the vendor; or prevent the parties from executing 

a valid conveyance of the unit which was sold. 
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65. In my view, there is much force in Mr. Rigby’s submissions. Indeed, as is clear from the last 

sentence of paragraph [40] of the Judgment, the learned judge commenced the task before him 

satisfied (as he found) that: “the issue for the court revolves around the significant discrepancy 

in the size of the unit as advertised for sale and the dimensions stated in the Declaration, and 

this much is not controversial between the parties.” 

66. In my view, it is necessary to highlight portions of the learned judge’s reasons if only to test 

the merits of the Appellant’s various complaints. I start firstly with paragraph [66]. 

67. At paragraph [66] the learned judge made the following findings of fact: “This is not a case 

where there is some error discovered in the Declaration upon a requisition by a purchaser, or 

in which some inaccuracy comes to light following a conveyance or other transaction to throw 

doubt on the title. The issue was well-known to the parties prior to entering into the 

Agreement and was in fact specifically addressed in its terms, although the parties differ on 

how those terms are to be interpreted.” [Emphasis added]  

68. As far as I have been able to determine, that finding of fact by the learned judge is not under 

appeal. Indeed, later in his Judgment at para [95] when discussing the size discrepancy between 

the renovated unit and its formal description in the Declaration, the judge once again found: 

“The purchaser was fully aware of the issues relating to size of the unit as a result of 

renovations, specifically contracted to take the title, and therefore must be deemed to have 

accepted whatever risks were associated with it.” 

69. Once again, at paragraph [97] of his Judgment the judge clearly explained why the Appellant 

could not be permitted to rescind the contract which clearly reflected the bargain which she 

had made. He said: 

 

“[97] …The issue with 901 was part of a general issue affecting 

ownership and unit entitlement at One Ocean as a result of 

authorized renovations, and it was understood by all that this 

would have to be addressed by the Association in any event as a 

part of the management of the condominium. Also, the vendor 

(as second developer) had committed to working with the 

Association to have the Declaration amended, including joining 

in an application to the court, if necessary, for the purpose. 

Further, pursuant to cl. 3 of the Agreement, the purchaser 

acknowledged that the “Declaration of Condominium may be 

subject to amendment and that Purchaser will be bound by any 

amendment whether or not Purchaser had consented to the 

amendment.” In fact, as was borne out in the Qamea action 

brought by the Association, only owners objecting to the 

proposed amendments were named as parties. The purchaser 

seems to have relented of her objection by the time the 

application was made.” 
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70. Between paragraphs [71] through [100] of the Judgment, under the broad heading 

“Conclusions on the Agreement for Sale” the learned judge turned his attention to several legal 

issues which had arisen for his consideration. These included, inter alia, the subject matter of 

the contract, the common property issue, and perhaps most importantly, what title the parties 

had contracted for?  

71. At paragraph [71] the judge commenced his task of construing the written Agreement for Sale 

in order to ascertain what the parties had agreed. He started by making three general 

observations about the Agreement which the parties had signed in July 2018. He said: 

 

“[71] ….Firstly…the Agreement is a comprehensive and 

carefully drafted one and the parties did not leave anything to 

chance. This is hardly surprising, considering the value of the 

property involved and the economic sophistication of the 

parties…Secondly, it is said to represent the entire agreement 

between the parties (cl. 26), which could only be amended in 

writing. Thirdly, there is no room for any reliance on any oral 

representations which were not incorporated into the agreement 

(cl. 28).” [Emphasis added] 

 

72. It is clear from the foregoing that the learned judge dutifully set about the task before him 

seeking to construe the Agreement and the words and clauses used therein in order to ascertain 

what the parties had mutually agreed. 

73. Between paragraphs [72] through [76] he summarized the contending submissions as to the 

subject matter of the contract. The judge adverted firstly to the Appellant’s contention that 

what she had purchased was Unit 901 based on the renovated physical dimensions. He adverted 

as well to the Appellant’s contention relying on Pryke v. Waddington, (1852) 68 ER 813 that 

she ought not to be compelled to take a title which would expose her to “litigation or hazard.” 

74. Next, the judge adverted to the Respondent’s submission that good title means title as good as 

contracted for, and that the title to Unit 901, as defined in the Declaration, is precisely what 

the Appellant had contracted to purchase and was the title she had agreed to accept to complete 

the sale. The judge further set out the Respondent’s contention that even though the Declaration 

would at some point have to be amended to reflect the modifications arising from the 

renovations, amendment of the Declaration was not a condition-precedent to the sale. 

75. After addressing between paras [77] through [81] the common property issue which he found 

was not an adjudicative issue before him, the learned judge turned his attention between [82] 

through [90] under the sub-heading “What title did the parties contract for?” to a consideration 

of what, he said, was the key question for his determination, namely: what is the nature of the 

title that the purchaser agreed to accept from the vendor? 

76. At paras [82] and [83] the learned judge said: 

“[82] The key question for the court is this: what is the nature 

of the title that the purchaser agreed to accept from the vendor? 
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To answer this question, one must look to what they reduced to 

writing. In looking at the contract, I remind myself that the 

court will strive to construe a contract so as to give it business 

efficacy, but it cannot ignore the clear terms agreed by the parties. 

In Arnold v. Britton (supra) , Lord Hodge said [76]: 

 

“76. The [court] is not there to re-write the parties’ 

agreement….The question for the court is not whether a 

reasonable and properly informed [party] would enter 

into such an undertaking. That would involve the 

possibility of rewriting the parties’ bargain in the name 

of commercial good sense. 

 

[83] In my opinion, a construction based on the natural and 

ordinary meaning of the words leads to only one conclusion, and 

it is that the vendor contracted to convey to the purchaser its 

existing legal title in Unit 901 as defined by the Declaration, and 

this is what the purchaser agreed to accept.” [Emphasis added] 

 

77. As noted earlier, between paras [84] through [90] the learned judge then justified his finding 

on this issue by setting out 5 specific reasons for his having reached that crucial conclusion. 

78. At para [84] the learned judge clearly demonstrated that he was aware of the possible ambiguity 

which had arisen regarding what the parties’ intended to sell and to purchase. He expressly 

found that there was nothing in “Exhibit A” to displace the clear statement that the legal 

description of the Unit shall be in accordance with the plans attached to the Declaration of 

Condominium.”  

79. The apparent ambiguity, he found, was due to the reference in Clause 1(a) of the Agreement 

to “Exhibit A” being “the several plans and diagrams attached to the Agreement and showing 

the location, layout, configuration and dimensions of the Unit”. The judge specifically found 

that “Exhibit A” was “only an illustrative rendition of a renovated model not an actual plan 

of Unit 901 itself.” He further noted that the advertised square footage (6,126 sq. ft) was also 

different from the architect’s finding (6,419 sq. ft) and this meant that there would still be a 

discrepancy (even though of a much smaller scale). He buttressed his finding as to the 

subordinate significance of “Exhibit A” by relying on the principle in Willson v. Greene 

[1971] 1 WLR 635 which is authority for the proposition that reference to a plan described to 

be “for purposes of identification only” or which is illustrative is subordinate to any verbal 

description of the property in the Agreement.  

80. In my view, the judge’s finding that “Exhibit A” was “illustrative” only and therefore 

subordinate to any verbal description found in the Agreement, is adequately supported by the 

legal authority which he relied on and is not wrong in law. What is more, I am satisfied that 

the judge’s conclusion at para [83] that “the vendor contracted to convey to the purchaser its 

existing legal title in Unit 901 as defined by the Declaration, and this is what the purchaser 

agreed to accept” is further supported by the description of the Condominium Unit at Item 

“C” of the Schedule of General Terms seen on the first page of the Agreement itself.  
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81. As I see it, the identification of Unit 901 given at Item “C” of the Schedule by reference to its 

description in the plans attached to the Declaration of Condominium is completely consistent 

with the formal legal description of the Unit to be sold and purchased to which the parties 

specifically agreed at Clause 1(a) of the Agreement.  

82. Item “C” of the Schedule of General Terms expressly states: 

“C. Condominium Unit 

 

Unit 901, One Ocean Condominium, Paradise Island, The 

Bahamas, which Unit is described on the plans attached to a 

Declaration of Condominium dated the 11th day of May, A.D. 

2005 made by Peace Holdings Ltd as Declarant and recorded in 

the Registry of Records in Volume 9234 at pages 1 to 40.” 

[Emphasis added] 

 

83. As noted, the description of Unit 901 given in Item “C” of the Schedule by cross-referencing 

it to the plans attached to the Declaration of Condominium is completely consistent with the 

legal description of the property sold to the Appellant which the parties specifically agreed to 

in the body of Clause 1(a) of the Agreement. In my view, these two aspects of the Agreement 

itself clearly remove any possible ambiguity with “Exhibit A” which, as the judge correctly 

found, had been attached to the Agreement for illustrative purposes only. Additionally, as the 

judge also found, by law, “Exhibit A” is subordinate to the legal description of Unit 901 to 

which the parties had specifically agreed. The relevant portion of Clause 1(a) is reproduced 

below and provides: 

“1. Purchase and Sale 

(a)For the consideration and subject to the terms and conditions 

set forth herein Purchaser agrees to purchase from Seller and 

Seller agrees to sell to Purchaser the fee simple estate in 

possession of, in and to Unit 901, (“the Unit”)….…The legal 

description of the Unit shall be in accordance with the plans 

attached to the Declaration of Condominium (“the Declaration 

of Condominium”) for Ocean Place on the Harbour 

Condominium. The Declaration of Condominium is available 

for review at the sales and marketing office of the seller.” 

[Emphasis added] 

  

84. Next at para [85], the judge buttressed his conclusion that the Respondent had contracted to 

sell and to convey to the Appellant its existing legal title in Unit 901 as defined by the 

Declaration. He referenced the portion of Clause 1(a) of the Agreement which expressly stated 

that the purchaser agreed to purchase and the vendor to sell the fee simple estate in possession 

of and in Unit 901 One Ocean Condominium, “together with the appurtenant 2.06% unit 

entitlement in the common property of the Unit.” The judge also adverted to section 6(3) of 

the Condominium Act and reminded himself that essential to the concept of condominium 

ownership of a unit and its appurtenant common interest that “cannot be separated.”   
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85. Construing Clause 11(f)(ii) of the Agreement, the judge expressly found that it set out the 

parties’ agreement that the 2.06%-unit entitlement was based on the approximate proportion 

of the floor area of the Unit to the aggregate floor area of the condominium as set out in the 

Declaration of Condominium. Clause 11(f)(ii), he found, provided further support for his 

conclusion that the property which the Respondent agreed to sell and which the Appellant 

agreed to purchase was Unit 901, as defined in the Declaration. 

86. At paras [86] and [87] the judge examined Clause 1(a) of the Agreement which specifically 

provided that the title which the Appellant would receive would be “subject to” certain 

exceptions contained in the Declaration of Condominium and the Permitted Exceptions. He 

further observed that in Clause 4(a) the Respondent contracted, as vendor, to provide “good 

fee simple documentary title “subject only” to: (i) those title exceptions and other matters set 

forth in “Exhibit C” to the Agreement; (ii) matters specifically set forth in the Agreement; and 

(iii) other matters approved or waived by the Appellant. The judge found that the most relevant 

exceptions were those in “Exhibit C” which included the survey plan annexed to the 

Declaration and the Declaration itself. 

87. After adverting to an extract from the textbook “Words & Phrases Legally Defined” together 

with two legal authorities discussing the various meanings of “subject to”, the learned judge 

found that in the context of the parties’ Agreement he was satisfied that the effect of the 

exceptions was to stipulate clearly that “the obligation to produce fee simple documentary title 

to the Unit was modified by what was contained in the exceptions, including the Declaration 

itself.”  

88. At paras [88] and [89] the learned judge adverted to the Purchaser’s “acknowledgments” and 

“agreements” set out in Clause 11(f) of the Agreement, and in particular, Clause 11(f)(iii) 

which expressly provided that: “In the event that there was (in the Seller’s opinion) a marked 

variation with respect to the discrepancies mentioned in Clause 11(f)(i) and 12(f)(ii) above 

then the stated Unit area and Unit entitlement as contained in the Declaration shall prevail.” 

89. Construing Clause 11(f)(iii) of the Agreement, the learned judge held: 

“[89] Although cl. 11(f)(iii) is phrased in the conditional (in the 

event), it was common ground that the parties knew at the time 

the agreement was executed that there was a substantial 

difference in the size of the unit as described in the Declaration 

and the post-renovation dimensions. Therefore, this clause was 

operative from the inception of the Agreement.”  

 

90. Finally, at para [90], the learned judge justified his conclusion at para [83] by highlighting 

Clause 4(d) of the Agreement under which the Appellant as Purchaser had expressly agreed 

that the Title Commitment and Owner’s Title Policy which the Purchaser was specifically 

required to provide under Clause 4 was to be “in lieu of any obligation the Seller may otherwise 

have under the common law, equity or the Conveyancing and Law of Property Act with respect 

to providing evidence of title or information regarding title matters with respect to the unit.” 

The title insurance requirement, he found, was intended to relieve the Vendor of any obligation 

to provide evidence or information on title that would otherwise arise at law or in equity.  
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91. Between paras [91] through [94] the judge set out the reasons why he would not imply into the 

Agreement a term which would require the Condominium Declaration to be amended in 

advance of closing.  At para [92] he agreed with Mr. Rigby’s submission inter alia that this 

was not a proper case on the facts to imply the suggested terms to give the Agreement business 

efficacy. He reiterated his earlier finding at para [71] (extracted earlier) that the Agreement 

provided that it was intended to represent the entire agreement between the parties and that any 

oral representations on which the purchaser intended to rely were required to be written.  

92.  At para [93] the judge rejected the Appellant’s submissions in favour of implying amendment 

to the Declaration as a pre-condition to completion stating that the authorities she relied on did 

not support her case. He further found as follows: 

 

“[93]…I do not find, for example, that the imposition of such a 

term is necessary to give business efficacy to the contract based 

on the terms of the Agreement. This was a carefully negotiated 

contract, and the purchaser was free to clearly specify in the 

Agreement that the amendment was to be a pre-condition to 

closing, or to append it as a representation. In any event, to 

interpose such a term would be contradictory to the expressed 

provision that if there was any discrepancy in the size of the unit 

as registered and the renovated unit (as there was), the 

Declaration was to govern.” 

 

93. Between paragraphs [95] through [97] under the sub-heading “Should title be forced on the 

purchaser?”, the learned judge addressed the Appellant’s contention that the discrepancy in 

the vendor’s title constituted a defect that would expose her to litigation or hazard and would 

justify rescission. 

94. As the judge found, the Appellant was aware at the time she entered into the Agreement in July 

2018 that she was purchasing a renovated condominium viz. Unit 901 the area of which was 

considerably larger than the formal legal description shown in the plans attached to the 

Condominium Declaration. As the judge correctly found at paras [97] of his decision, the 

Appellant was fully aware of the issues relating to size of the unit as a result of renovations. 

She specifically contracted to take the title to the property described by reference to the plans 

attached to the Declaration of Condominium.  

95. Both parties were (as the judge found) also aware that an amendment to the Declaration would 

at some stage be required to address the increased square footage of Unit 901 and to adjust its 

appurtenant unit entitlement in the common property. The issues relating to the increased size 

of the unit were obvious from the plans attached to the Declaration of Condominium and 

constituted a defect in title which was known to both parties at the time the Agreement was 

signed. Despite being aware of the defect in title, the Appellant failed, before signing the 

Agreement, to require the inclusion therein of a condition precedent which would have 

expressly obligated the vendor to secure the necessary amendment to the Declaration prior to 

completion of the sale. 
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96. In those circumstances, I am satisfied that the judge was correct in law when he found (as he 

did at para [95]) that the Appellant contracted to take the title to the property described by 

reference to the plans attached to the Declaration of Condominium and must be deemed to 

have accepted whatever risks were associated therewith. I agree that grounds 1, 2 and 3 should 

be dismissed. 

97. Grounds 4 & 5: I also agree with Isaacs JA that the complaint on ground 4 is unsustainable and 

should be dismissed. The learned judge was clearly correct when he found at paras [40] and 

[80] of his Judgment that the issues regarding the legal status of the Declaration and the extent 

of any encroachment on common property in the condominium were issues which affected 

third party rights and would require the participation of the Association and other parties. 

Furthermore, as the judge observed at para [97] and again between paras [100] through [102], 

the issues raised in the Qamea decision involving amendment to a Condominium Declaration 

on which the Appellant relied, have no obvious bearing on the issue which the judge was called 

upon to determine on the Vendor and Purchaser Summons in this case, which was whether the 

Appellant had properly rescinded an agreement for sale (i.e., whether the vendor had made 

good title to the subject matter which the vendor contracted to convey). 

98. I agree with Isaacs JA that ground 5 (relating to an alleged breach of section 4 of the Unfair 

Terms in Consumer Contracts Act, Ch. 337B) is also without merit. As even a cursory 

examination of the section suggests, section 4 relates to contracts for goods and services and 

not to contracts for the sale of real property or even a condominium. In my view, the ground 

is unsustainable. In any event, this issue was not argued in the court below and must fail. 

99. Based on the foregoing, I completely agree with my brother Isaacs JA that none of the 

Appellant’s grounds of appeal has any merit. In the circumstances, the Appellant is bound by 

the express terms of the Agreement which she signed. I too would dismiss the appeal and 

affirm the judge’s decision which refused the declaration that the Agreement was effectively 

rescinded and/or terminated, and further refused to order the return of the deposit. 

100. I am of the view that the usual order for costs in this matter is that costs should follow the 

event. Accordingly, the Appellant shall pay the Respondent’s costs of the appeal, certified 

fit for two attorneys-at-law. 

 

 

__________________________________________ 

The Honourable Madam Justice Crane-Scott, JA 
 

 

(Dissenting) Judgment delivered by the Honourable Sir Michael Barnett Kt., P: 

101. I have read the judgments prepared by Isaacs JA and Crane-Scott JA in which they would 

dismiss the appeal brought by the appellant. With respect, for the reasons set out in this short 

judgment, I differ and would have allowed the appeal and set aside the judgment of Klein J. 

102. In my judgment ground two of the grounds of appeal is sufficient to allow the appeal. That 

ground is in the following terms: 
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“The Learned Judge erred in law and/or misdirected himself in 

failing to apply a purposive and/or sensible construction to the 

Contract whereby, instead of holding that the subject matter for 

the Contract was the Unit (sic:901) of 6165 sq. ft. as described 

by the Defendant’s sales team and as illustrated in the brochures 

et al and as actually inspected by the Plaintiff, the Learned 

Judge held that what was sold was, in law, the Unit (sic:901) as 

set out in the January 2010 Condominium Declaration so that it 

did not matter that the Defendant was not giving good title to 

1364 sq. ft. of the Unit. 

103. With respect, I disagree with the view “that the Appellant contracted to take the title to the 

property described by reference to the plans attached to the Declaration of Condominium 

and must be deemed to have accepted whatever risks were associated therewith”. 

104. I do not agree that the key question is “what is the nature of the title that the purchaser agreed 

to accept from the vendor” but rather, what was the property that the vendor agree to sell and 

the purchaser agree to buy by the written agreement of July, 2018. 

105. The answer to that question depends on what is the proper construction of that written 

agreement. 

106. The description of property the subject of the agreement as found in the Agreement is  

“C. Condominium Unit  

Unit 901, One Ocean Condominium, Paradise Island, The 

Bahamas which unit is described on plans attached to a 

Declaration of Condominium dated the 11th day of May, A.D. 

2005 and made between Peace Holdings Ltd as Declarant and 

recorded in the Registry of Records in Volume 9234 at pages 1 

to 140” 

107. In the agreement itself at clause 1(a) of the agreement it says: 

“(a) For the consideration and subject to the terms and 

conditions set forth herein Purchaser agrees to purchase from 

Seller, and Seller agrees to sell to Purchaser the fee simple estate 

in possession of, in, and to Unit 901, (“the Unit”) in One Ocean 

Condominium, Paradise Island in the Commonwealth of The 

Bahamas (“Community”),  together with an appurtenant 2.06% 

unit entitlement in the common property of the Unit the 

location, layout, configuration and dimensions of which Unit are 

shown on the several plans and diagrams attached hereto as 

Exhibit “A” . The legal description of the Unit shall be in 

accordance with the plans attached to the Declaration of 

Condominium (“the Declaration of Condominium”) for Ocean 

Place on the Harbour Condominium. The Declaration of 
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Condominium is available for review at the sales and marketing 

office of the Seller.” 

108. Exhibit A is a plan which has drawings and states: “Penthouse 901, 5 bedroom, 6165 SF”. 

109. Exhibit A makes it clear that the Unit 901 being sold and bought was more than 6000 sq. ft.   

110. It should be noted that there is no unit identified in the 2005 Declaration or the 2010 

Amendment or the plans attached to them as “Unit 901”.  Moreover, there was no unit 

described in the 2005 Declaration which was more than 6,000 sq. ft. Indeed, there was only 

one unit on the Ninth Floor described as Penthouse Number 4 Harbour Grand which had just 

under 5,500 sq. ft. 

111. The Units are identified in the Second and Third Schedule of the 2008 Declaration. As I said 

there is no “Unit 901”. The 2010 Amendment did not change the identification of the units. 

112. Simply put, in looking at the 2005 Declaration as amended in 2010 there is no unit identified 

as Unit 901.   

113. The only clause in the agreement for sale that enables you to identify the unit being sold and 

purchased is clause 1(a) and the reference to Exhibit A. It is in that clause that we have a 

clear an unequivocal identification of the unit being bought and sold. It is “Penthouse 901, 5 

bedroom, 6165 SF”. 

114. In his judgment Klein J said: 

[84] Firstly, while I accept that some ambiguity was created by 

the reference to “Exhibit A”, there was nothing in that exhibit 

to displace the clear statement that the legal description of the 

Unit “shall be in accordance with the plans attached to the 

Declaration of Condominium”. “Exhibit A” was said to define 

the “location, layout, configuration and dimensions of the Unit”. 

But it was only an illustrative rendition of a renovated model, 

not an actual plan of Unit 901 itself. It is to be noted that the 

advertised square footage (6,125) was also different from the 

architect’s finding (6,419sq.ft.), so there would still be a 

discrepancy (even though of a much smaller scale). In any event, 

the law is clear that reference to a plan which is described to be 

“for the purposes of identification only” or which is illustrative 

is subordinate to any verbal description of the property in the 

Agreement (see, Willson v Greene [1971] 1 W.L.R. 635).” 

115. With respect, Willson v Greene is of little assistance. In that case the property was identified 

as 

“all that piece of land situate on the east side of Shilton Road 

Carterton in the County of Oxford and having a frontage of 165 

feet or thereabouts thereto a depth on the north side of 260 feet 

or thereabouts and on the south side of 230 feet or thereabouts 
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as the same is for the purpose of identification only delineated 

and edged pink on the plan annexed hereto.” 

116. In that case the plan was described specifically as “for the purpose of identification only.” In 

a dispute as to the ownership of a strip of land bordering two properties the court held that 

where the parcels in a conveyance were approximate and the plan was for identification only, 

the court could take into account surrounding circumstances showing what boundary line the 

parties had agreed and marked out and that therefore, such a boundary could supersede a plan 

expressed to be for identification only. 

117. In this case, Exhibit A was not simply “for the purpose of identification only”. The agreement 

said that the vendor agreed to sell to the purchaser “unit 901…the location, layout, 

configuration and dimensions of which are shown on the several plans and diagrams attached 

hereto as Exhibit A”. 

118. It was the only description in the agreement for sale that clearly identified the property. 

119. It is a basic principle of that in construing a contract the object sought to be achieved is to 

ascertain what was the mutual intentions of the parties as to their legal obligations as 

expressed by the words used.  

120. In the recent case of Pedriks v Grimaux [2021] EWHC 3448 (QB) the court summarized 

the modern law on the interpretation of contracts. In the judgment of Heather Williams J she 

said: 

“Construction of contracts              

113.     The parties are agreed that the applicable principles 

relating to the construction of contracts were set out by Lord 

Hodge JSC in Wood v Capita Insurance Services Ltd [2017] 

UKSC 24, [2017] AC 1173, after reviewing the Supreme Court's 

earlier decisions in Rainy Sky SA v Kookmin Bank [2011] UKSC 

50, [2011] 1 WLR 2900 and Arnold v Britton [2015] UKSC 36, 

[2015] AC 1619 (“Arnold v Britton”). At paras 10 – 11 Lord 

Hodge JSC said: 

   “The court's task is to ascertain the objective meaning of the 

language which the parties have chosen to express their 

agreement. It has long been accepted that this is not a literalist 

exercise focused solely on a parsing of the wording of the 

particular clause but that the court must consider the contract 

as a whole and, depending on the nature, formality and quality 

of drafting of the contract, give more or less weight to elements 

of the wider context in reaching its view as to that objective 

meaning. In Prenn v Simmonds [1971] 1 WLR 1381, 1383H-

1385D and in Reardon Smith Line Ltd v Yngvar Hansen-Tangen 

(trading as HE Hansen-Tangen) [1976] 1 WLR 989, 997. Lord 

Wilberforce affirmed the potential relevance to the task of 

https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UKSC&$sel1!%252017%25$year!%252017%25$page!%2524%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UKSC&$sel1!%252017%25$year!%252017%25$page!%2524%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&AC&$sel1!%252017%25$year!%252017%25$page!%251173%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UKSC&$sel1!%252011%25$year!%252011%25$page!%2550%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UKSC&$sel1!%252011%25$year!%252011%25$page!%2550%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&WLR&$sel1!%252011%25$year!%252011%25$sel2!%251%25$vol!%251%25$page!%252900%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&UKSC&$sel1!%252015%25$year!%252015%25$page!%2536%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&AC&$sel1!%252015%25$year!%252015%25$page!%251619%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&WLR&$sel1!%251971%25$year!%251971%25$sel2!%251%25$vol!%251%25$page!%251381%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&WLR&$sel1!%251976%25$year!%251976%25$sel2!%251%25$vol!%251%25$page!%25989%25
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interpreting the parties' contract of the factual background 

known to the parties at or before the date of the contract, 

excluding evidence of the prior negotiations… 

…Interpretation is, as Lord Clarke JSC stated in the Rainy Sky 

case (para 21), a unitary exercise; where there are rival 

meanings, the court can give weight to the implications of rival 

constructions by reaching a view as to which construction is 

more consistent with business common sense. But, in striking a 

balance between the indications given by the language and the 

implications of the competing constructions the court must 

consider the quality of drafting of the clause…; and it must also 

be alive to the possibility that one side may have agreed to 

something which with hindsight did not serve his interest: the 

Arnold case, paras 20, 77. Similarly, the court must not lose sight 

of the possibility that a provision may be a negotiated 

compromise or that the negotiators were not able to agree more 

precise terms.” 

114.     At para 13 Lord Hodge continued: 

“Textualism and contextualism are not conflicting paradigms in 

a battle for exclusive occupation of the field of contractual 

interpretation. Rather, the lawyer and the judge, when 

interpreting any contract, can use them as tools to ascertain the 

objective meaning of the language which the parties have chosen 

to express their agreement. The extent to which each tool will 

assist the court in its task will vary according to the 

circumstances of the particular agreement or agreements. Some 

agreements may be successfully interpreted principally by 

textual analysis, for example, because of their sophistication and 

complexity and because they have been negotiated and prepared 

with the assistance of skilled professionals. The correct 

interpretation of other contracts may be achieved by a greater 

emphasis on the factual matrix, for example because of their 

informality, brevity or the absence of skilled professional 

assistance…” 

115.     In FCA v Arch Insurance (UK) Ltd & Ors [2020] EWHC 

2448 (Comm) at para 62, Flaux LJ and Butcher J summarised 

the construction exercise as follows: “the court must ascertain 

what a reasonable person, that is, a person who has all the 

background knowledge which would reasonably have been 

available to the parties in the situation in which they were at the 

time of the contract, would have understood the contracting 

https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&EWHCCOMM&$sel1!%252020%25$year!%252020%25$page!%252448%25
https://www.lexisnexis.com/uk/legal/citationlinkHandler.faces?bct=A&service=citation&risb=&EWHCCOMM&$sel1!%252020%25$year!%252020%25$page!%252448%25
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parties to have meant by the language used…This means 

disregarding evidence about the subjective intentions of the 

parties…”. At para 64 they continued: “as Lord Neuberger said 

in Arnold v Brittan at [19]–[20], commercial common sense 

should not be invoked retrospectively, or to rewrite a contract in 

an attempt to assist an un-wise party, or to penalise an astute party. 

Where the parties have used unambiguous language, the court 

should apply it: Rainy Sky at [23]”. In Arnold v Britton Lord 

Neuberger encapsulated the latter point at para 20 when he 

said: “The purpose of interpretation is to identify what the parties 

have agreed, not what the court thinks that they should have 

agreed”. 

121. In the present case it is common ground that the condominium building was under renovation 

and that the Unit 901 with 6000 sq.ft. was larger than any unit described in the 2005 

Declaration.  

122. Any interpretation of the agreement must in my judgment give effect to Exhibit A which was 

specifically incorporated into the agreement for sale.  

123. To limit the agreement to one of the penthouse suites with less than 5,000 identified in the 

2005 Declaration as amended in 2010 would be to fail to give any effect to Exhibit A. 

124. In my judgment the trial judge erred when he held in paragraph 83  

“In my opinion, a construction based on the natural and 

ordinary meaning of the words leads to only one conclusion, and 

it is that the vendor contracted to convey to the purchaser its 

existing legal title in Unit 901, as defined by the Declaration, and 

this is what the purchaser agreed to accept.” 

125. In my judgment on a proper construction of the agreement the Vendor agreed to sell and the 

purchaser agreed to buy a unit of 6,000 square feet and not a unit of 5,000 square feet.   

126. I am fortified in this view by the acknowledgment by Klein J that there is “ambiguity” in the 

agreement.  

127. Where there is ambiguity in an agreement parol evidence may be admitted to resolve that 

ambiguity or assist in interpreting the agreement.  

128. In Scarfe v Adams [1981] 1 All E.R. 843 the principle was set out by Griffths LJ at page 

851 where he said: 

“The principle may be stated thus: if the terms of the transfer 

clearly define the land or interest transferred extrinsic evidence 

is not admissible to contradict the transfer. in such a case, if the 

transfer does not truly express the bargain between vendor and 

purchaser, the only remedy is by way of rectification of the 

transfer. But, if the terms of the transfer do not clearly define 
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the land or interest transferred, then extrinsic evidence is 

admissible so that the court may (to use the words of Lord 

Parker in Eastwood v Ashton [1915] AC 900 at 913) 'do the best 

it can to arrive at the true meaning of the parties upon a fair 

consideration of the language used'. The same case makes it 

clear that the admissible extrinsic evidence will include the 

auction particulars which formed the basis of the contract of 

sale.” 

129. The principle in Scarfe v Adams was approved by the Privy Council in Armbrister v 

Lightbourn [2012] UKPC 40 where the Board said; 

“46. The Board concludes that a mistake must have been made 

in the colouring of plan “A” on the 1895 conveyance. It is far too 

late for that mistake to be corrected by rectification, but where 

there is doubt or inconsistency as to the description of land in a 

conveyance, extrinsic evidence is admissible to resolve the 

difficulty. The principles were stated and applied by the House 

of Lords in Eastwood v Ashton [1915] AC 900 and by the 

Judicial Committee in Watcham v Attorney General of the East 

African  

Protectorate [1919] AC 533. The latter is a striking case on the 

facts, because of the large disparity (27 acres) between the stated 

acreage and the area of land as described by its boundaries; and 

the case shows that the admissible extrinsic evidence may 

include later events. During the twentieth century the Court’s 

readiness to take account of extrinsic evidence has become 

stronger. Peter Gibson LJ said in Clarke v O’Keefe (2000) 80 P 

& CR 126, 133: 

“It was said, as long ago as 1969, by no less an authority than 

Megarry J in Neilson v Poole (1969) 20 P & CR 909, 912, that 

the then modern tendency was towards admitting evidence in 

boundary disputes and assessing the weight of that evidence 

rather than excluding it. That tendency has, in my experience, 

not diminished in the intervening years.” 

47. The tendency has not been restricted to boundary disputes, 

but extends to all issues as to the interpretation and effect of 

parcels clauses in conveyances. In Scarfe v Adams [1981] 1 All 

ER 843 the principle was well expressed by Griffith LJ (p 851): 

“The principle may be stated thus: if the terms of the transfer 

clearly defined the land or interest transferred extrinsic 

evidence is not admissible to contradict the transfer. In such a 

case, if the transfer does not truly express the bargain between 

vendor and purchaser, the only remedy is by way of rectification 
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of the transfer. But, if the terms of the transfer do not clearly 

define the land or interest transferred, then extrinsic evidence is 

admissible so that the court may (to use the words of Lord 

Parker in Eastwood v Ashton at [1915] AC 900 p 913) ‘do the 

best it can to arrive at the true meaning of the parties upon a 

fair construction of the language used.’ 

130. In this case the evidence is undisputed that Unit 901 was advertised as a 6,000 sq. ft. unit. 

The evidence lead at the trial is unequivocal that at the time the agreement was being 

negotiated the condominium building was under renovation and there was no penthouse unit 

with a square footage as set out in the plans to the 2005 Declaration. It was understood by 

the parties that when the renovation was completed the penthouse on the ninth floor would 

be in excess of 6,000 sq. ft.   

131. This is made clear in paragraph 5 of the judgement where Klein J said; 

“The penthouse was offered for sale at US$ 4,100,000.000, of 

which $410,000.00 was paid as a deposit. Unit 901 was 

undergoing extensive renovations while it was being marketed 

and was advertised as containing 6,165 sq. ft. of living space. 

However, the Declaration registered under the Condominium 

Act described it as comprising 4,801 sq. ft.”  

132. This in my judgment resolves any ambiguity as to what was the subject of the agreement for 

sale. It was a unit with 6000 sq.ft. 

133. At the time of the purchaser’s termination of the contract, the vendor could not deliver title 

to a unit of 6,000 sq. ft. Much of that square footage was part of the common property to 

which the vendor Replay did not have title. The purchaser was in my judgment entitled to 

rescind the contract. The 2005 Declaration as amended did not give the Vendor title to the 

6000 sq. ft. At least 1000 sq.ft was common property under the 2008/2010 Declaration. The 

vendor could not have title to that property unless and until the Declaration was further 

amended which had not happened at the time of the termination or even at the time of the 

trial. 

134. For these reasons, I would have allowed the appeal, I would set aside the judgement and 

require the Vendor to repay the deposit with interest. I would have required the Vendor to 

pay the cost of this appeal as well as the costs of the action below.   

 

 

 

__________________________________ 

The Honourable Sir Michael Barnett, P 

 
 


